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THE BAIL COURT. 



EASTER TERM, X. VICTORIA. 



Banks against Newton. ^ 
T|EBT for £4 I8s. for goods sold and delivered. Ha person 

"^^ upon ordcfipff 

Plea« Dever indebted. The cause was tried before goods upoa 

credit repre- 
sents himself 
«s residing at a particular place to whicli the goods are.sent, and he condnoes to allow the 
tradesmwi to sappoee by his conduct that he liill resides there, and an action is afterwards 
brooght for the price of those goods, the Court will not grant him leave to enter a sug^es. 
tion upon the pul to deprive the plaintiiT of his eosts^ upon the ground that he resides 
elsewhere and within the jurisdicdon of a local Court « ' 

The defendant ordered goods of the plaintiff, and said he resided at No. 4, Siamehetier 
BmOdtm^i, which, upon ioauiry, the plaintiff foimd to be correct, whereupon he caused the 
goods to be there delivered. The defendant never denied that he residfsd there, nor did he 
on being sued and described in the writ as of ManehetUr BwSldingtt object to the deserip- 
tkm. Upon an action brooght to recover the amount of the goods so supplied, and a 
verdict bei^g returned for the plaintiil^ the defendant moved to enter a suggestion upon the 
roll to deprive the plaintiff of costs under the Brixkm Court of Requests* Act, upon the 
ground that he was residing within the jurisdiction of such Court of Requests. HtUk that 
under the drcumstances, he was not at liberty to allege that he did not reside at Memehtattr 
BmUimgs, and was therefore not entitled to enter the suggestion upon the rolL 

The practice at the (Jnder8heriff*s Court, of taking the first Uiing in the day out of their 
regular turn such causes as appear to be short ones or undefended, is a proper one; and where 
a cause which stood fifteen in the list of the day, was upon the plaintiff^s request, and in the 
absence of the defendant, taken as an undefended cause the first thing at the sitting of the 
Court, no notice having been given that it would be taken as undefended, but there being 
good reason for believing that there was no substantial defence, and the defendant shortly 
after arrived m Court and was prepared to defend : the Court refused to set aside the 
trial 

▼OL. II. B 



s 



EASTER TERM. 



Ball CowrL 

18*7. 

Banks 

V. 

Newton. 



the undersheriff for Middlesex^ as undefended^ and a 
verdict returned for the plaintiff for the full amount. 

Newtoth on a former day had obtained a rule callini^ 

upon the plaintiff to shew cause why there should not be 

a new trial, or why the defendant should not have leave 

to enter a suggestion upon the roll to deprive him of 

costs. The afiSdavit of the defendant, upon which the 

rule was obtained, stated that he resided at Hetxthfield 

Cottage^ on Wandsworth Common, in the western division 

of the hundred of Brixton^ in the county of Surrey , and 

that he had continually resided with his wife and family 

at the said cottage as tenant for years thereof, since the 

first day of May last, when he first took possession of it, 

and that he also occupied as tenant from year to year, 

certain chambers used by him for professional purposes, 

at No. 19, Manchester Buildings^ in the city of West" 

minster. It then went on to state, that he was served 

with process in December last, and that notice was given 

for trial before the sheriff for Thursday , the 81 st of the 

same month, on which day he attended the Court for the 

purpose of defending the action in person about five 

minutes past ten, and before eight minutes after that 

hour, and that in a list which he then saw he found that 

his case stood No. 15. That he remained in attendance 

awaiting the cause being called on until after one oVlock, 

when observing in a list, that the cause was crossed ofl^ 

he inquired about it of one of the clerks, and was then 

informed that it had been taken out of its turn the first 

thing at the sitting of the Court, at the instance of the 

attorney or agent of the plaintiff, who represented it as 

being undefended, and that a verdict was returned for the 

plaintiff for the full amount claimed. The defendant 
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further swore, that he had given the plaintiff or his 
attorney no reason to believe that the cause would be 
undefended. He further stated, that his residence at 
Heathfield Cottagei is situate within the jurisdiction of 
the Court of Requests for the said western division of 
the hundred of Brixton^ in the county of Surrey, usually 
holden at Wandsworth, and that the debt for the recovery 
of which the action was brought was recoverable against 
him in the said Court of Requests at the time of the said 
debt being so demanded, and at the time of the com- 
mencement of this suit by virtue of an Act passed in the 
46 Geo. 8| c. 88 (a). It was further stated that the 
defendant was assessed to the poor-rate and Queen's 
taxes as tenant of the said cottage. 

In answer to this rule, an afiSdavit was made by the 
shopman of the plaintiff, wherein it was stated, that in 
Juli/, 1845, the defendant called at the shop of the plain- 
tiff and ordered of the deponent the first parcel of goods 
mentioned in the particulars, and that the defendant then 
told him that he lived at No. 4f, Manchester Buildings. 
That before the goods were delivered, deponent called 
at the said house, and there inquired if the defendant lived 
there, when he was informed that he did. That it was 
upon the faith of defendant's so residing at Manchester 
Buildings, that the said parcel of goods were supplied. 
That at the time of the delivery of the two other parcels 
of goods mentioned in the particulars, they were ordered 

(a) By the 31 Geo. % (An Act for the more easy and ipeedj feeovery 
of small debts within tiie western division of the hondred of Brixttm in the 
comity of Surrey) Jmisdiction is given to the Court of Bequests tiiereby 
coostitated over debts not exceeding 40f., where the debtor resides, 
lodges, or inhaUts, &c within the said western division of the hundred of 
JBrixitm. And by the 46 Geo. 3, c. 88, which enlarges the Jmisdiction to 
6Lt plaiwiiflb are deprived of oosts where they sue in the Svperior Courts 
for a debt recoverable in the said Court of Requests. 

B 2 
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^ EASTER TERM, 

BaiiQmrt on the 15th of November and the 19th o( Decefnber, 
^^*^' 1845, by the defendant personally, he then having re- 
Banks moved from No. 4, to No. 19, MancheMter Buildings, 
Newton, and that they were then delivered to him personally. It 
was further stated that deponent called frequently at 
M-anchester Buildings for payment, and also, that on the 
Srd of December, the defendant called at the office of the 
plaintiff's attorney and made no objection to the demand 
but requested time for its payment. The writ of sum- 
mons described him as of *^ Manchester Buildings, West" 
minster.** 

Jan. 26. Hoggins shewed cause. First, as to the application 

for a new trial ; there is no ground for it. The cause was 
taken at the early part of the day, because it was ob- 
viously a short one and could not occupy many minutes, 
the defendant having merely pleaded the general issue, 
and there being abundant proof of his having ordered 
and received the goods and having admitted his liability 
by asking for time to pay the amount It was the de* 
fendant*s own fault if he was not in Court in time, as 
every cause in the list ought to be considered by the 
parties as the first cause, and it being perfecdy com- 
petent to the presiding Judge to take the causes in the 
list in any order he may think most convenient. Secondly, 
as to entering a suggestion to deprive the plaintiff of his 
costs. The defendant does not state in his affidavit that 
he does not reside in Manchester Buildings, but it is 
quite clear that the goods were supplied to him at that 
place, and that it was upon the strength of his so 
residing there, and his stating that he did, that he ob- 
tained them; the writ moreover was served upon him 
there and described^ him of that place and he has never 
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before this given any intimation that his residence was ^^^ ^^^"^ 

1847. 
not at that place. [Erie, J. I think that is a very im- L. 

portant feature in the case. It is a well recognised «,. 

principle, that where a party makes a representation ^'»^^' 

upon the faith of which he induces another to deal with 

him, he cannot afterwards turn round and deny the truth 

of that representadon.] 

Newton, in support of the rule. First, the action was 
improperly taken out of its turn ; the defendant's affidavit 
shews that he was in attendance a few minutes after the 
sitting of the Court, and that if the cause had stood in its 
proper place he would have been in abundance of time^ 
The plaintiff had no right to believe the cause was unde- 
fended, and he was wrong in taking it as he did. 
Secondly, the action was improperly brought in this 
Court, when the defendant was liable to be sued in the 
Court of Requests. [Erie, J. The defendant has held 
out to the plaintiff that he might deal with him as re- 
siding sX Manchester Buildinge, and he does not disabuse 
his mind at any time of this fact. Surely if this objec- 
tion was intended to have been set up, some intimation 
ought to have been glren to the plaintiff on the subject.] 
The question is not whether or not the plaintiff had 
reason to believe that the defendant resided at Man' 
chetier BuUdingSi but whether or not the defendant is 
liable to the jurisdiction in this matter of the local Court ; 
because if he is liable, he should have been sued there 
and not elsewhere ; Sice v. Legh (a). If this debt was 
recoverable in the local Court, it is nothing to the pur- 
pose that the plaintiff had reason for believing he couI4 

(a) 2 Dowl. 105. 
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Newton. 
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Bail Court, sue in this Court The Local Act, in such a case, steps 
in and claims jurisdiction, and this Court has no functions 
to take a merely equitable view of the subject [Erie, J. 
I put it upon the ground that the defendant is prohibited 
from denying a fact which he has before asserted, and 
upon the £siith of which he has induced the plaintiff to 
give him credit] In fact, the defendant gave no mis- 
description, for he did occupy premises at Manchester 
Buildings, but the residence of himself and family at the 
time of being sued was within the local jurisdiction, and 
the *Iaw has conferred a right upon every person so 
residing within such jurisdiction to be there sued and 
not elsewhere in respect of such demands as this ; Oakes 
V. Atbin (a)* 

Cur. adv. vult. 

J9D, 27. Erlb, J. The defendant, in this case, moved for a new 

trial, on the ground that it.was taken out of its turn in the 
list of causes as an undefended one, when the plaintiff 
bad reason to know that it would be defended, and the 
defendant had actually attended at the Sheriff's Court 
for this purpose. It appears, however, to me, that it was 
taken as an undefended cause according to the general 
usage of the Sheriff's Court, and by thd ordinary process, 
which is that of going over the list the first thing in the 
day and selecting from it such cases as appear really to 
be undefended* This case was called over in that way, 
and the plaintiff's attorney finding that there was no one 
in attendance representing the defendant and knowing 
the nature of the case, represented it as being undefended, 
and it was then taken accordingly, and I think upon a 

(a) 13 Fruwk 793. 
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proper principle. I wish to have this point distinctly under- Baa Omrt. 
stood, because this question has been much discussed i^** 
during the present Term (a). The presiding Judge does Bankb 
hi9 duty in taking such cases out of their turn for trial, Kbwton. 
because it is for the interest and convenience of the public 
that the business of the Court should be conducted with 
as much speed as possiblci consistently with the interests 
of the several parties poncemed* I am, therefore, of 
opinion that there should be no new trial. The defendant 
further moved for leave to enter a suggestion upon thct 
roll to deprive the plaintiff of costs, upon the ground that 
h.e (the defendant) was residing within the western division 
of the hundred of Brixton when be was sued in this 
action, and the verdict being under 6L It appears, how- 
ever, to me, that the answer to this application is, that 
before the debt had been contracted the defendant was 
asked by the plaintiff's foreman where he resided, and 
that the answer he gave was, ** in Manchester BuikUnffSf 
Wntmimter^ and that the goods were supplied there, 
and that communications had taken place between the 
defendant and the plaintiff's foreman at that place, and 
that during all the time, and down to the actual finding 
of the jury, the defendant was apparently residing at that 
place, having given no intimation whatever that he had 
any other residence. The writ was served upon him at the 
house in Manchester Buildings^ and in it he was described 
as of that place. During all this time the defendant never 
took any objection to the description, or informed the 
{daintiff of his residence elsewhere. Under all these 
drcumstances, I think the defendant gave the plaintiff 
conclusive evidence that he resided at Manchester Build* 
ingSf and upon the faith of such evidence it was, that the 

(a) See CoUaa «• fiulu, foL 1, p. 302. 



EASTER TERM, 

ffai! Comrt. preseiit proceedings were taken against him. It is a most 
— ?fil__ important principle in law, that if upon the representation 



Banks ^f ^ party, opon the tnith of which, futh is confidently 
Newton, placed^ legal proceedings are taken by the other party, 
suchx representations most be taken as conclasively true, 
and the party so representing cannot afterwards be allowed 
the right of having a different meaning attached to his 
words. Now, although the defendant had another 
residence when the writ was served upon him, the course 
he pursued with respect to it was quite enough to make it 
appear that his residence in Manchester Buildings was 
continual, because it was his duty, when the writ was 
served upon him, and when he was so described, to have 
disabused the plaintiff!s mind of that impression which his 
previous representations to him had made. It would be 
an enormous injustice if under these circumstances the 
defendant were to be permitted to come into Court, and 
to obtain such a rule as the present, and I am happy in 
being confirmed in this view of die case hj my learned 
Brethren, and think the rtfle must therefore be also 
discharged upon this ground. 

Rule discharged. 

Jan. 30. NewUm now applied for a rule, calling upon the plaintiff 

to shew cause why the notice of taxation of costs, the 
taxation thereof, the final judgment, and the writ of fieri 
fiicias should not be set aside, on the ground that these 
proceedings were void, as the defendant was exempt from 
the payment of costs under the provisions of the before 
cited local acts of Parliament He moved upon the 
grounds, 1st. That where the action ought to have been 
brought in the local Court, the taxation, as in this case, 
was void ; 2ndly« That even where the defendant has two 
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places of residence, ooe withoat and the other within the 
jorisdictionj that his privilege of being sued within the 
jurisdiction still attaches. Drew v. Coles{a)y Rice v. 
Legh (6), Foot v. Coare (c)« Baddley v. Oliver (ji), Oakes 
▼. JUfm (e> Crowder ?. Bell (/)• 

His Lordship, however, adhered to his former judg- 
ment, and refused the rule. * 

Rule refused. 



Bail Court. 

1847. 

Banks 

V. 



(a) 3 Tyrw. 503. 
(&) 2 Dowl. 105. 
(«) 2 B. & P. 588» 



(rf) 1 Cr. & M. 219. 
(e) 13 Price, 793. 
(f)2I>oirl.508. 



BiRKHBAD and Jones, Executor and Executrix ^^' 
of BiRKHEAD, against North. 

^HIS was a rule calling upon the defendant to shew when execu. 
cause why the plaintiffs should not be exempted from ^'^ ft^ 
the payment of coste on the issue on which they had J^^^* "*' 
failed. ^^**.o 

Ifm, 4, c. 42, 

It appeared that the present action was brought by the ■• ^}» '^ ^ 
plaintiflb in right of their testator, to recover the sum which m plain- 

p at A ^^ *^®y MY© 

of 314UL 6«. 9d. for work and labour, as an attorney and failed, they 
solicitor, and for money lent by him and paid for the use they were 
of the defendant, between the years 1834 and 1841, to ^^e^on 
which the defendant pleaded, first, never indebted ; j^^*^ 
second, payment; third, set-off; fourth, the Statute ^f ^SJfJ^j. 
Limitations. On the cause coming on for trial in June^ ^^ ^«^ 

^ «t2race upon a 

1846, it.was referred]|^by an order of Nisi Prius to the defeooe, 

though under 
the cireum- 

stanoes it led the plaintiflb to beliefe that there was no defence, is not such miseonduct as 

will induce the Court to exempt the execaton front dosti. 



10 EASTER TERM, 

Satt Com. award or certificate of one of the Masters of this Court, 
^^** which order directed that the costs of the cause should 

BiBKHEAD abide the eventy and the costs of the reference and the 
NoETK. award or certificate be in the discretion of the arbitrator. 
The order of reference was afterwards amended by sub- 
stituting another gentleman for one of the Masters. The 
arbitrator, on the 9th of March last, published his award, 
whereby be certified ''that the verdict entered for the 
plaintiff should be set aside, and that the verdict should 
be entered on the first, third, and fourth issues for the 
plaintiff, and on the second issue for the defendant, and 
he further certified that the plaintiffs should pay to the 
defendant all costs and charges that he had been put to 
concerning the reference and certificate* 

It appeared firom the affidavits used upon moving for 
the rule that at the reference the defendant called evidence 
to prove payments made to the testator above the sums 
demanded in the particulars. It further appeared, on the 
afiidavit of Thonuu Sanders^ a solicitor, that the plaintiff's 
claim was in respect of professional services in bringing 
and defendbg actions. That on the death of the testator, 
in June^ 1841, his books were transmitted to deponent by 
the executor, and that the bill of costs and cash account 
furnished to defendant were extracted firom the ledger, 
cash book, and other books and papers of the testator, and 
that in such account credit was given for all sums which 
were entered as paid by defendant, and that there were 
no entries of payment of l35iL, 89A, 47/L, and 4M. res- 
pectively, being the sums proved before the arbitrator as 
paid. That in February, 184S, deponent applied by 
letter to defendant for payment, on account of the debt, 
whereupon defendant called upon deponent and stated 
that the death of the testator was a great misfortune to 
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him ; that he was the best friend he (defendant) had e^er 
had| and he hoped the executors would not be hard with 
him, as all he wanted was a little time to pay them what 
he owed them. That the bill of costs and cash account 
were sent to defendant on the 15th March, 1843, and 
that deponent thereupon received a letter, dated the 27th 
of the same month, written by the daughter of the 
defendant in his name, and by his authority (as was 
admitted), ojBfering to attend an appointment That on 
the 5th of Jpril following, defendant, together with 
another, called at deponent's offices for the purpose of 
making terms of settlement of his account, and that during 
such interview he made no objection to the amount or 
contents of the bill, but said he was willing to discharge 
it by yearly instalments of from 40Z. to BOL each, and 
that it was thereupon arranged that defendant should see 
the plaintiff Jones on the matter, and communicate again 
with deponent. That he heard nothing further of the 
defendant for several weeks^ when deponent wrote to him 
requiring a settlement, or that legal proceedings would be 
instituted, whereupon a letter was received in the hand- 
writing of the daughter of the defendant, but written in 
bis name, and by his authority (as was admitted), in the 
following words : ** Dear Sir, I received your letter, and 
was.rather surprised that you have not heard from Mr. 
Wegener, as I have left the papers with him, as there are 
many things that I cannot understand, and I am quite 
willing to pay what is right and just. If you wish me to 
come to L<mdon, give m^ a week's notice, I will come and. 
see you. As for those bills that I am charged for, I 
never had but one 5/. on HanSs account of the 9M., and 
as for Burgess, he says that it is out of date : so if you 
will oblige me in a few days with a note, I should be 
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* 

BaUOmrt. iiiuch obliged to you. From your humble servant, 
^^'^* John North." That shortly after this, deponent heard 
BuKHEAD from Mr. Wegener on the subject, requesting him to 
North, confer again with the executors before taking any pro- 
ceedings, as it would be a very up-hill case on their 
behalf. That until the receipt of the two last letters 
deponent never heard from defendant of any objection to 
the said claim, or any allusion to any intention to resist 
it The affidavit of the executrix Jones stated that she 
lived in the same house with the testator, who kept 
no clerk, and that his accounts were, as she believed, 
accurately kept That shortly after testator's death 
defendant called upon her, and stated that the testator 
had been one of the best friends to him defendant had 
ever had, and that he owed testator a large debt, and 
that when the account was made out he would settle it as 
soon as he could, and that on several subsequent occa- 
sions he made similar statements. That on the ^rd 
Marchi 1843, defendant called upon deponent, and said 
he was desirous of making arrangements for the settle- 
ment of his bill; that he hoped the executors would not 
be hard with him, and that he was willing to pay the 
debt he owed by yearly instalments of from 40/L to 50A 
each. 

The affidavit of the defendant, in answer, stated that he 
was unable to read or write, having received no education 
whatever. That from such inability he laboured under 
great disadvantages, and was compelled to trust his 
affiiirs to the management of others, and in consequence 
used to confide his matters to the testator, who always 
professed the greatest regard for defendant's welfare, and 
so completely possessed his confidence that he never took 
any receipts for monies paid him. The affidavit then 
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denied the truth of the assertions contained in Mr. BaUCouri. 

Sanders and Mr. Joneses affidavits relative to his having 1 — 

admitted being indebted to the testator, and that no «. 

account was delivered to him until the 15th March^ 1843, 
which was the first application made to him for pajrment 
That the bill of costs contained seventy sides of foolscap 
paper, and the cash account four brief sheets. That 
he never heard of any debt due from him to the testator 
until two years after the testator's death, when the 
account was sent in, and never promised to pay any. The 
affidavit further denied having made any promise to pay 
the claim by instalments or otherwise; that owing to his 
being illiterate he was obliged to get his daughter to 
write his letters, which she accordingly did, but that in 
the letters spoken to he never intended to admit the 
justice of the plaintifis' demand, but merely that he 
wished to pay what was just and right. That he was 
quite unaware of the justice or injustice of the plaintifis' 
amounts, until he had all his papers, accounts, &c., 
examined by competent persons ; and that by conversing 
with, and examining his wife and, daughters, he found 
that the cash account was incorrect, and that several 
payments had been omitted, on which account he was 
advised to defend the action. That the sums proved by 
him at the arbitration to have been paid, were, in fact, 
paid by him. The present action was commenced on 
the4thof July, 1843. 

The present rule was moved on the ground that, under 
the circumstances, this was a proper case in which the 
executors should be relieved of their liability to pay costs, 
as provided for by the 3 & 4 JFm. 4, c. 4S, s. 31, which 
enacts, " that in every action brought by any executor or 
administrator, in right of the testatpr or the intestate. 
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such executor or administrator shall, unless the Court in 
which such action is brought, or a Judge of any of the 
said superior Courts, shaU otherwise order, be liable to 
pay costs to the defendant, in case of being nonsuited, or 
a verdict passing against the plaintifl^'* &c. 



Skinner shewed cause* Such a motion as this could 
only be made on the ground of some gross misconduct 
on the part of the defendant; and there is none such in 
the present case as will justify the Court in depriving 
him of those costs to which, by the ordinary rules of law, 
he is entitled. The plaintiffs allowed two years to elapse 
after the death of the testator before they sent in any 
account whatever, and the conversations which are sworn 
to, appear to have been before that time, and are of a 
very loose and indefinite character. The defendant 
himself was a wholly uneducated man, being able neither 
to read nor write ; his ignorance, therefore, of how he 
stood with respect to such lengthened transactions with 
the testator, extending as they did over many years, is 
easily accounted for. Southgate v. Crowley (a) is a strong 
case in point, an4 shews that the Court will not interpose 
in this way, unless very gross misconduct is proved on 
the part of the defendant. Park, J., in his judgment, 
there says : ** It is impossible to lay down any precise 
rule for the exercise of the discretion of the Court ; it 
must depend upon the circumstances of the particular 
case. As a general rule, the recent act intended to put 
executors on the same footing as other parties, and there 
is no reason why they should stand upon a difierent 
footing.** 



(a) 1 Vvag. N. C 518. 
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Woolrychy in support of the rule. Tfee quesdon BaaOmH. 

should be considered with reference to the defendant's '- — 

conduct before action ; Farley v. Briant {a). Whether _ ». 
the defendant were illiterate, or not, he had the means of 
keeping correct accounts. It was clearly the defendant's 
conduct which led the executors to belieye that the sum 
claimed was due, and induced them to bring the action. 
After the admissions he made of being indebted to the 
testator, his ofiers to pay 40/. or 50/. per annum, and 
his never having objected to the amount of the claim, it 
could not be supposed that he had any real defence to 
offer. Executors do not stand upon an ordinary footing, 
they cannot form any opinion from their own knowledge, 
but are to be guided for the most part from other circum- 
stances, such as the conduct of the parties* Here, on 
the account being sent in, a letter is sent containing no 
objections to the general balance, but pointing out some 
smdl inaccuracies as to certain bills. In Sauthgate v. 
Crowley (&), Tindaly C. J., says, ** One occasion for the 
exercise of the discretion of the Court in &vour of the 
executor no doubt would be, when, having proceeded 
with every caution, be has been led on to incur the 
expense of a trial by the misrepresentation or deception 
of the adverse party." It is plain that the pluntifis were 
wilfully misled by the defendant into bringing this action, 
and thus he is not entitled to costs which have been 
occasioned by his own false representations* Engler v. 
Twysden (c). Godson v. Freeman {dy 

Coleridge, J. The decisions in cases of this nature 
are all uniform in principle, and clearly establish this 

(a) 3 A. & E. 839. (e) 3 Bing. N. C. 267. 

(») 1 Bing. N. C. 618. (d) 3 C, M. & R. 686. 
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proposition,, that it is not whether the plaintiffs acted 
bondjide in bringing the action, but whether the defendant 
so misconducted himself as to entitle the plaintiffs to the 
indulgence they seek ; for unless you can fix positive mis- 
conduct upon the defendant, there is nothing to take the 
case out of the statute ; and I think that in judging of 
the conduct of the defendant, it is not enough that he 
should be silent upon the subject of his defence, though 
silence itself may greatly mislead parties, and may in- 
duce them to go on with proceedings where otherwise they 
would not do so. Now we must look and -see, whether 
or not the conduct of the defendant in this case really 
amounts to more than mere silence as to his defence; 
and I think his conduct may be divided into two classes, 
namely, his statements and conduct before bringing the 
action, and his statements and conduct afterwards. I 
take no notice whatever of what took place before the 
account was sent in, for the defendant, being an illiterate 
man, might be very likely to make general statements, 
and might not know of the precise demand which was 
about to be set up against him ; and I think that state- 
ments made in a general way, under such circumstances, 
amount to nothing at all, and ought to have no effect on 
reasonable men. But what takes place after the deli- 
very of the account is of a different character. The 
account was delivered in 1813, and then he directs a 
letter to be written, in which, it is said, he says nothing 
whatever of payments, but confines himself entirely to 
questioning some bill transactions. It has been clearly 
decided, that silence as to a defence amounts to nothing ; 
and there is really nothing more here. Now, upon the 
whole of the matter, I ask myself, in the language of the 
Lord Chief Justice in SotUhgateY. Crcnoley, is there any 
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wilfiil misrepreseDtation ? I do not ask mysdf whether -Buff Gnof. 

there is any representation which induced the plaintiffs *^^' 

to go on, for that is not the question, but whether the Bibkhbad 

defendant has been guilty of any wiTfiil misrepresentation. ' Nobtb. 

And I must say in answer, that I think he has not : and 

as the arbitrator has found by his award that the de» 

fendant did truly make the full payments, it must be 

taken that he was right in defending the action. It is 

said that the defendant is an illiterate person, who kept 

no accounts. This may be a reason for his being unable 

at first to Question the demand made upon him ; but it 

must be remembered that the attorney kept accounts, 

and, from the finding of the arbitrator, we must take it 

that be omitted to give credit for the payments made by 

the defendant ; so that, in fact, there was some degree of 

blame attaching to him. I think, therefore, the rule 

must be discharged, but without costs. 

• 

Rule discharged, without costs. 



HARDWicit against Wardle* m.j s. 



JpjSHLET, on a former day, obtained a rule, calling yrhm a party 
upon the plaintiff to shew cause why the declaration, ^^^ proceed- 
judgment, and all subsequent proceedings should not be ^^ ^ 
set aside, and the defendant be discharged out of the JS^JSj^^i*** 

outthefint 
irregularity. 
Tlie defendant (who was in enstody upon a ca. sa. isened in the action), moved to set 
aside the deolaratioii and all sohseqnent proceedam upon the groimd ttiat he had never 
heen served with process. Bdi, thatthe motion shoud have been to set aside the iq9|Marcpiee» 
kc 

TOL. II. C 
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Bm Oemt. custody of the sheriff of Yofht upon the ground that the 
1847 IT o 

defendant had never been served with process. 

Hardvick 

Wabdis. C/^<Miy shewed cause, and objected that the motion 

was bad, inasmuch as it did not purpose to set aside the 
original irregularity (if any,) namely, the appearance^ for 
that if the appearance stood, all the subsequent proceed- 
ings were regular, and that it was now well esublished, 
that where proceedings are sought to be set aside for 
irregularity, the party must go to the root of the irre- 
gularity, which in this case would be the appearance, 
and not the declaration ; Brooks v. Roberts {a). 

PasMey, in support of the rule. The defendant does 
not complain of the proceedings being merely irregular, 
but that they are altogether void from first to last. The 
defendant merely wishes to be discharged from custody 
and be permitted to defend, for he swears to merits. 
[Erie, J. The rule is, that you should complain of the 
Jirst irregular step. The case of Brooks v. Roberts (b) is 
precisely in point] It is a great hardship upon a 
prisoner who, knowing nothing of the proceedings, and 
not having his liberty, has not the means of ascertaining 
readily his true legal position. Roberts v. Spurr (c), 
shews that these proceedings are not merely irregular 
but totally void. 

Erle, J. I think it is a very important rule of 
practice, that a party, who seeks to set aside proceedings 
on the ground of irregularity, should go back and point 
out the original objection ; for if, as in this case, you go 

(a) 3 DowL & L. 13. <») Dud. (e) 3 DowL 551. 
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Ua&dwick 

9, 



merely to the declaration, and say nothing about the ^^ ^^''•^ 

appearance^ it is left to be inferred that the appearance 

was perfectly regular, and if that were so, the subsequent 

proceedings were regular also. (His Lordship here Wabulk. 

commented on the facts as set forth in the several affidavits 

of the parties, and, after expressing his doubts as to 

them, proceeded:) I think, therefore, this application 

was wrong, in not taking up this irregularity sufficiently 

early. The rule, therefore, will be discharged, unless 

the defendant consents to pay the costs of this rule, and 

bring the amount of the debt into Court 

Rule accordingly. 



MtTLLiKS and Another against Ford. May 4. 



#^N a former day (19th Jpril) BramweU obtained a When the 

rule, calling upon the plaintiffi to shew cause why the plication con- 
notice of trial should not be set aside for irregularity, ^^ he ^ 
with costs, with stay of proceedings in the mean time. ^^e^.^^t» 
The declaration in this case was in detinue, to which the ^J^'^ f.> ^ ^f > 

' giTe notice of 

defendant pleaded: — 1. Non detinet 2. Alien. And *P*^*J*^f. 

* time of deiiTer- 

S. Another special plea. The plaintiffs replied, joining ing the repli- 
cation, or at 
issue on the first plea, and traversing the two last, con* any time rab- 

cluding to the country. The defendant had not been thoi^h umie is 

ruled to rejoin, nor had the plaintiffi added the similiter f^^[[^a^e 

to their replication. Some days after the delivery of the '?J^1?|^®'^ ^' 

r J J similiter may 

replication, the pluntifis gave notice of trial for the be afterwards 

added* 

sittings after the present Eoiter Term. The rule was itisnoTio- 

lation of a mle 
nisi, contain- 
ing a stay of prooeedings» to eoontannand a notice of trial prtfioosly given. 

c ft 
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BaU QmrL moved on the ground, that as issue was not joined upon 
the two special pleas the plaintiffs were not in a condition 

MuLUNB j^ gj^g notice of trial. Since the rule was obtained and 
Ford, served, the plaintiffs had countermanded their notice of 
trial. 

T. W. Saunders shewed cause. First, the defendant is 
premature in his application , for it was competent to the 
plaintiffs to have withdrawn their notice of trial as they 
have done, within a certain period before trial, without 
subjecting themselves, by the rules of practice, to any 
penalty, and therefore the defendant should have waited 
until this period had expired before making the present 
motion. The notice was merely an intimation of what 
the plaintiffs intended doing, and they had a right to 
withdraw that notice within the time limited. Secondly, 
the notice of trial is perfectly regular, inasmuch as the 
replication concluded to the country, which therefore 
justified the plainti£& in giving the notice as they had, 
although issue was not formally joined, the R. H. T., 
2 Wm. 4, r. 59, providing, that ^ in all cases where the 
plaintiff in pleading concludes to the country, the plain- 
tiff's attorney may give notice of trial at the time of 
delivering his replication or other subsequent pleading, 
and in case issue shall afterwards be joined such notice 
shall be available,*' &c. This rule, therefore; clearly 
permits the notice of trial to be given in cases such as 
this where, from the replication concluding to the country, 
the formal pleadings are at an end, and leaves the formal 
joining of issue for a subsequent period. If the plaintiffs 
had proceeded to trial without having the issues joined, the 
defendant could move to set the trial aside. 
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Bramwell, contra. The rule of Court which has been SaO Omrt. 
cited, applies only to the case of a notice of trial given 



HULLINS 
V. 



at the time of delivering the replication^ and not to such 

a case as the present, where it was delivered many days "^o^. 

after. {Coleridge, J. They have countermanded their 

notice of trial.] They had no right to do so; the 

present rule contains a stay of proceedings, and it was a 

contempt of that rule to do anything in the action. 

[Coleridge, J. That merely means that the plainti£& 

shall not proceed onwards with the action: here they 

take a step back.] It was, nevertheless, a proceeding in 

the action. If the plaintiffi are to be held as justified in 

their notice, and in withdrawing it, the defendant will 

be placed in this dilemma, — when he applies for judgment 

as in case of a nonsuit for not proceeding to tridl pursuant 

to his notice, he will be told that issue was not joined ; 

and so he will be without remedy. 

Coleridge, J. No case has been cited, so that the 
question turns entirely upon the construction of the 
59th rule of HiL Term, 2 Wm. 4. Now that portion of 
the rule which bears upon this subject may be divided 
into two parts ; and I will consider the rule with reference, 
to the operation of both those parts. Let us look at the 
first part of the rule. The first part provides, that '' in 
all cases where the plaintifi* in pleading concludes to the 
country, the plaintiff's attorney may give notice of trial 
at the time of delivering his replication or other subse- 
quent pleading; and in case issue shall afterwards be 
joined, such notice shall be available." Now this is 
evidently an enabling enactment in relief of the plaintiff, 
and introduced for the express purpose of saving time, 
and enabling him to go to trial without that loss of time 
which he might experience, if he was compelled to wait 
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JBaa Omri. until the defendant had joined issue before he could give 
^^*'^' notice of trial. I think, therefore, that the provision 
MuLUNB should receive a liberal interpretation, and one which is 
FoEa in accordance with the object for which it was passed : 
and I should not give it such an interpretation if I were 
not to hold, that the notice of trial may be given either 
at the time when the replication or other subsequent 
pleading is delivered, or at any time afterwards. It is 
indeed contended, upon the words of the rule, that the 
notice must be given at the same time that the pleadings 
are delivered ; but I see no reason why this may not be 
done afterwards. That is clearly the meaning and in- 
tention of the rule. I should indeed have no difficulty 
in coming to this conclusion if the rule stopped here; 
but the second part of the rule puts the matter beyond 
doubt. By the second part of the rule it is provided, 
that '* if issue be not joined on such replication or other 
subsequent pleading, and the plaintiff shall sign judgment 
for want thereof, and forthwith give notice of executing a 
writ of inquiry, such notice shall operate from the time 
that notice of trial shall be given as aforesaid.** Now it 
is to be observed, that it is provided here that the notice 
of trial shall operate, not from the time of the service of 
the pleadings, but from the time of the service of the 
notice of trial, a provision which could scarcely have been 
introduced, if it had been thought that the notice of trial 
must necessarily be given at the very time of the service 
of the pleadings. I think therefore, upon the whole, 
that it is quite clear that the plaintiff may, under the 
authority of this rule, give notice of trial after the delivery 
of the pleadings; and this rule must, therefore, be 
discharged. 

Rule discharged. 
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1847. 



Eabt against Smith. ^ ^ 



ASSUMPSIT by indorsee against the maker of a bill 'r^'^^Y^'[„ 
of exchange. Plea, no due notice of dishonour. At of exchange 

(other tban 

the trial before the Judge of the Sheriffs* Courti it ap- the acceptor) 
peared that the bill of exchange in question was drawn intimation 
by the defendant upon, and accepted by one James ^^edtoh^' 
Maclean, on «be SSnd of September, 1846, payable one th^bm^il^ 
month after date, whereby it would have become due on ^^' ^* 
Saturday, the S4di of October. The bill was then looked to for 

paTment. 

iodotsed by the defendant to one WiUiam Dm, who where, there- 

- . , fore, the de- 

then indorsed it to the plaintiff. In support of the plain* fendant, who 

tiff's case his son was called, who stated that on Saturday, dorser of a 

the S4th of October, he called on the acceptor, who said foimed^^in'tiie 



he would pay it on Monday, and that afterwards, on the ^^^!^^^^ 
same day, he called at the drawer's, and there saw a person ^ * Pf^ 

^ ' r notapartyto 

of the name of Pritchard, who was foreman to WiUiam the bill, but 

who was a 

Day (the party who indorsed to plaintiff), and told him foreman to a 

prior indorsee, 

what had occurred, that Jfac^n had not paid. Pritchard that the bill 
was then called, who stated that after the plaintiff's son honoured, but 
had told him about the bill, the defendant himself called e?idenM\h«t 
at nine o'clock in the evening, and asked if the bill had ^^^^^^ 
been taken up, " Maclean's bill," that he, Pritchard, told *«y^* *^. . 

*^' / J J notice: Hda 

him ** no," and that East had presented it, and it was not no sidBdent 

notice of 

taken up. WiUiam Day (the indorsee) then deposed that dishooour. 

he saw East, the plaintiff's son, on the day the bill was 

due, and that he told him it was dishonoured, and that on 

the next Sunday the defendant himself called about it, 

and that he (Day) told him that Maclean had not taken 

it up. Upon this it was objected, on the part of the 

defendant, that there was no sufficient notice of dishonour. 
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Baa Qmri. The case, however, went to the jury, who found for the 

plaintiff, leave having been reserved to enter a nonsuit. 

^^ Corrie accordingly, in Hilary Term, obtained a rule, 
^■■i^™- calling upon the plaintiff why the verdict should not be 
set aside, and a nonsuit entered. 

Martin now shewed cause. So that the party from 
whom payment is sought had actual notice of dishonour in 
due time, it is immaterial faom whom he received that 
notice. In this case the defendant, who was the drawer, 
was informed on the day of the dishonour that it had not 
been paid, and although this informadon was derived 
from a party who was not the holdier of the bill, or a party 
to it, it is immaterial, the &ct of his having the knowledge 
• conveyed to. him was all that was required, since it is not 
now necessary that he should be informed in express 
terms that he is looked to for payment, and if there was 
any question as to the authority oiPritchard to give such 
notice of dishonour, that was a question for the jury, which 
they have decided by their verdict The evidence is co- 
extensive with the allegation in the declaration, that the 
acceptor did not pay the bill, although the same was duly 
presented to him for payment on the day when it became 
due, ** of which the defendant then had notice^ and it 
cannot, according to the ordinary rules of evidence, be 
necessary to prove more than is alleged in the declaration. 
The evidence clearly shews that the defendant had notice 
of the dishonour, and he must have known that he was 
looked to for payment Furze v. Sharwood(a\ Solarte 
V. Palmer {h\ Lewie v. Oonipertz (c). 

(a) 2 Q. B. 388. 

{h) 8 Bligh, N. S. 874. In Exoh. Ch. 7 Bing. 530; 1 New Ca. 194. 

(e) 6 BL & W. 399. 
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CorrUj in support of the rale. It is a fisdlacy to call ^^ c^m^ 
this a notice; it was merely a loose conversation, and '* 

that too with a party who had no authority whatever to ^^ 
give notices The cases cited, therefore, are not in point. Smith. 
and the principles illustrated by them are not applicable 
to the present case. The defendant had no intimation 
from any one whatsoever that he was looked to for pay- 
ment, which is an ingredient which must, in some shape 
or other, exist in every such notice, if afterwards to be 
made the foundation of an action. Nor can it be said 
that this was a question of tact for the jury, for it is con- 
tended for the defendant that there was in fact no notice, 
or, in other words, that putting all that was said together, 
it £d not amount to a notice, which is wholly a question 
of law for the Court 

Cur. ach. vuli. 

CoLXRiDOE, J. I am of opinion that this rule should May 7. 
be made absolute, there being no sufficient evidence of the "^ 
notice of dishonour. It is now well established that when 
notice of dishonour is given, not by the holder of the bill, 
there should be such an intimation conveyed as my Brother 
Parke speaks of in Lewis v. Gampertz (a), that " the three 
facts required to be conveyed in every notice of dishonour 
must be conveyed to the mind of the person to whom it is 
addressed, in a written or verbal notice, either expressly 
or so connected with each other as to leave no reasonable 
doubt upon his mind as to their meaning, namely, first, 
that the bill was presented when due ; secondly, that it 
was dishonoured ; and, thirdly, that the party addressed 
is to be held liable for the payment of it.** It was upon 
the last of these three matters that the question turns, and 

<a) 6 11 & W. 399. 
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BmUCmrL Mr* Martin contended strongly upon the authority of 
^847. Letcit v. ChmperiZf that the notice waa sufficient, for 
Ba« m that case it was held that the notice was good, although 
it did not in express terms inform the party that he was 
looked to for payment: and he further grounded his 
ai^ument upon the form of the declaration in these cases, 
which merely alleges that the bill was presented for pay- 
ment when it became due and was not paid, of which the 
defendant had notice, and that the proof need not go 
beyond the allegation in the declaration, which says 
nothing of the party being required to pay the amount ; 
but I confess I thought there was not much force in this 
argument, for the allegation of notice includes all the 
facts necessary to constitute a good notice. As to the 
observations of Lord Dernnan, in Furze v. Sharwoody he 
is there . speaking of the proper efiect to be given to a 
notice of dishonour, and, he says, " To what purpose 
is such an intimation but to give the party notice that he 
is looked to for payment** But these are merely obser- 
vations, and must be taken as they were thrown out. 
Now we can very well understand that an intimation may 
be given by a party without its being suggested that he is 
looked to for payment. In the present case the notice 
was merely verbal, and there is certainly a distinction 
between such a notice and a written one, as very much 
more importance would be attributable to such a notice 
than to a merely verbal one, as a great deal would depend 
upon the manner in which the latter kind of notice may 
have been given. In the present case the notice was 
verbal only ; and it appears that the bill having been dis- 
honoured, the holder called upon the drawer, and there 
saw Pritchardj who was the foreman of J)ay, and told 
him what had occurred. Pritchard then gave his evidence, 
and stated that Eoit called on Saturday about the bill, 
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and that afterwards, on the same day. Smith called, and SaaCtmrt. 
was told by Pritchard that it bad not been taken up, and ^^*^' 
nothing more. But there is no evidence whatever that ^"^ 
Pritchard had any authority to give this notice, and Smith. 
although it is stated that be was 2)ajf'« foreman, it is not 
even shewn what the particular business oiDay was, and 
I cannot .say from the evidence that it must be taken that 
Pritchard had any authority to give this notice. Then 
Day is called as a witness, and he says that East called 
on the Satwrdatff and told him that the bill had been dis« 
honoured, and that on the Sunday Smith called, and Day 
told him it was not taken up. Under all these circum- 
stances it is perfectly ambiguous whether Pritchard had 
any authority to give the notice of dishonour, and I think 
I cannot draw any inference that he had. I think, there- 
fore, there was no sufficient proof of notice of dishonour, 
and that the rule should be absolute for a new trial. 

Rule absolute. 



Stopford against Fitzgerald. Mays. 



f^EMPLE, early in the Term (23rd April), obtained a Thedefendut 

1 11. 1 1 . ./*» 1 11 executed a 

rule, calling upon the plamtin to shew cause why the warrant of 
appearance entered, the declaration, the judgment signed ft,tfKA«i«»g 
on the warrant of attorney, and all subsequent proceedings i^^^^J^ 

for 1102. 

Judgment was 
in hat entered np for 200L, but eseentioa was issued only for the sum secured by the 
defeasance. JBeldf that the judgment so signed was merely irregular, and not Toid, and 
under the circumstances of the ease the defendant had waiTea the irregularity by his laches. 
Meld also, that a ca. sa., in which nothiiw is claimed for interest* nera not pursue the form 
referring u> interest, as prescribed by the ft. O., H. T., 3 VieL 
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BaU Crarf. should not be set aside with costiB, and why the defendant 

— should not be discharged out of custody. 
SromRD j^ appeared that on the 22nd of September, 1846, the 

FrrzoxEALD. defendant executed a warrant of attorney, empowering the 
plaintiff to enter up judgment for the sum of 1 lOJi The 
defeazance recited that the warrant of attorney was given 
to secure payment from the defendant to the plaintiff 
of the sum of 552i, by instalments, with power to issue 
execution for the whole amount in default of payment, 
besides sheriff's poundage, officer's fees, and all other 
incidental expenses. On the 11th of February last the 
plaintiff signed judgment for 2002. damages, and the 
usual costs of 3L lOs., and thereupon he issued a ca. sa« 
against the defendant, upon which he was taken into 
custody on the 18th of March, the body of the writ 
reciting that it was to satisfy the plaintiff '^ a certain debt 
of 200^," which he had recovered, and SL lOs. damages 
and costs, but being indorsed, ^ To satisfy 59L 7«., 
together with sheriff's poundage, officer's fees, and all 
other incidental expenses." The writ itself contained 
no claim for interest. Shortly afler the defendant 
was arrested, he took out a summons to set aside the 
warrant of attorney, on the ground of a defective attes- 
tation, which summons was dismissed. On the 10th 
of ^pril another summons was taken out to set aside the 
judgment, on the ground of the debt being satisfied, 
which summons neither of the parties attended. It was 
sworn by the defendant's attorney, that he believed the 
defendant (or any one on his behalf), did not know that 
there was any irregularity in the judgment or writ of 
execution until the 17th o{ April 

The rule was obtained on two grounds : first, that the' 
judgment was void, as having been signed for a larger 
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sum than the warrant of attorney authorized (the warrant BaU Qnot 
being for llOL, and the judgment for 200Z.); secondly, 



that the ca. sa. was void for not pursuing the form pre- Stopford 
scribed by the R. G., H. T., S Fict., which directs that Fetzobeald. 
where the plaintiff seeks to obtain interest on his judg- 
ment, there shall be a memorandum on the back or foot 
of the writ, directing the sheriff to levy the amount really 
due, " and interest thereon, at the rate of 42. per centum. 
per annum, from the time when the judgment was entered 
up,'*&c 

Petersdorff shewed cause. Upon the first branch of 
the rule it becomes a question whether the judgment 
entered up, as this has been, for a larger sum than that 
authorized, became thereby altogether void, or was 
merely irregular, for if it was merely irregular the 
defendant cannot now take advantage of it, by reason of 
the previous steps he has taken, and his having come too 
late. There is no case which shews a judgment to be 
void for this defect, and, in truth,, the defendant has sus- 
tained no injury from it, for execution was issued for the 
proper amount only. If, then, the judgment was merely 
irregular, the defendant has precluded himself from now 
objecting, for it appears that he has twice before taken 
out summonses to be relieved from this execution, and on 
neither of those occasions did he raise these objections, 
a^d after such a lapse of time it is too late to raise them 
now. The defendant should have gone at first to Chambers 
prepared with all his materials, and he cannot be per- 
mitted to make a third application upon the same subject 
Secondly, the writ is perfectly regular, for as nothing is 
claimed upon this writ for interest, it was unnecessary to 
insert the clause for interest prescribed by the R. G., 



Stopjobd 
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BaU OmrL ff^ T., 8 Vkt. The plaintiff need not claim interest 

1847. 

unless he chooses, and if he does not, nothing need 

be said about it in the writ 

Ttmple, in support of the rule. First, the judgment is 
entirely void« The authority given to the plaintiff by 
the warrant of attorney is a limited one^ and should have 
been strictly pursued. There was no authority to sign 
judgment for SOOL, and the judgment therefore^ so signed, 
must be considered as altogether void ; Page v. Souih (a)# 
Secondly, the writ was void as not pursuing the form 
given by the rule of ffiL Term, 8 Ftet, which appears 
to be imperative ; and although it is waid that this writ 
was not meant to include interest, it is dear, from the 
amount indorsed, that it did include interest The debt to 
be levied was 551 ; costs, SI. l(ts. i but the indorsement 
is, to levy 59/. 7«., which was, therefore, obviously 
intended to include interest ; and die writ should, there- 
fore, have been made conformable with the writ given by 
the rule of Court, and should have stated the date of the 
judgment 

CoiiBRit>OB, J. I am of opinion that this rule ought 

to be discharged. Mr. Tempk has properly argued, 

that the first question for consideration is, whether this 

judgment is merely voidable^ or is entirely void ; because 

if it is merely voidable, that is an irregularity which is 

cured by the delay and the previous steps which the 

defendant has taken« It appears that judgment having 

been signed on the 11th of February, and the defendant 

being taken in execution on the 18th of March, he 

• 

(a) 2 Dowl. & L. lOS. 
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applied to a Judge at Chambers to set aside the warrant jm/ Cmat 
of attorney, on the ground of a defect pointed out in the iM'7. 
attestation, which summons was dismissed; and then ^ropfORo 
there is a second application on the 10th of April upon J'waoBmALij. 
different groundsi but upon that application nothing was 
done. There are, therefore, two distinct applications to 
set aside these proceedings, and the whole period elapses, 
, from the time of signing judgment until the present 
Tem^ before the defects now relied upon are mentioned ; 
b^t this delay is attempted to be accounted for on the 
ground that the defendant was not aware of the defects* 
Now I have always understood, that in taking advan- 
tage of an irregularity you do not consider the actual 
knowledge of the party, but his means of knowledge. I 
do not mean to say, that the fact of his being in ignorance 
of a defect is not a reason properly to be urged upon 
such a question ; but as a general rule, if he has the 
means of ascertaining the real facts, and does not do so, 
be should suffer for his own neglect, and if, particularly 
as in this case, a party brings his opponent twice before 
a Judge upon the subject now under consideration, and 
yet does not rely upon the defects which he now sets up, 
I think he is too late to take any advantage of them ai • 
this time* But this is, of course, supposing that the ' 
defect is merely an irregularity. Now, therefore, the 
question arises, is this judgment void or merely voidable? 
The argument for the defendant is, that this judgment 
being signed for SOOL, when the warrant of attorney 
only authorized it to be signed for 1 lOA, it was an esu^ess 
of authority and altogether void, and in support of this 
position the case of Page v. South is quoted; but if any 
thing can be drawn from that case upon this subject (for 
it is not precisely in point) as regards the judgment of my 
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Baa Cowrt Brother WighUnant I should say that what was passing 
^^^* in his mind was, that the judgment was voidable only, as 

SroFFORD }ie expressed himself that he thought it could be amended. 
FnzGBaALD. There is then no authority to shew that this judgment is 
void, and I really think that it stands upon a footing of 
a judgment signed upon an ordinary verdict, and we 
know that nothing is more common than the amending of 
such judgments. During the same Term, they are « 
amended as a matter of course in any particular; but 
after Term, only by the authority of the statute. These 
judgments are constantly amended in these particulars at 
Chambers, and I never knew it urged that they were 
void. I therefore treat this objection as an irregularity, 
and made, therefore, too late.. Then as to the other 
point The rules of Court are, of course, to be strictly 
followed only under such circumstances as the particular 
cases may require. Now in this case the writ does not 
claim anything for interest, but merely claims the prin- 
cipal sum of 55iL, and costs 3^ I0«., the writ being to 
levy the entire sum of 59/. 7t. It is said that the two 
former sums, when put together, exceed the latter, andj 
therefore, that the difference must be accounted for as so 
much in the shape of interest But I think the difference 
* may well be referred to certain expenses of the levy, and 
that there is no substantial reason for supposing that it is 
to be referred to a claim for interest I think, therefore, 
that there is no reason for setting aside this judgment, 
and that the rule must be discharged. 

Rule dischargedi with costs. 
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Bail Court, 

1847. 
In the Matter of William Martin. May 3. 

QN the SOth of Jpril, Sturgeon obtained a writ of ^^^^™P*» 
habeas corpus, directed to the keeper of her Majesty's examination 

*^ ^ '^ " beforethecom- 

gaol of Newgate, commanding him to bring up the body missioner. 
of William Martin, together with the day and cause of by him to the 
his taking and detiuner, before the Court. The rule was ^sse/ger of^ 
obtained upon an affidavit of the said WUUam Martin, J^^'*^'"' 
which stated that a fiat in bankruptcy was issued against ^^^][ ^^ 
him in the beginning of the month of March, 1847, order that he 

might be 

upon which he was declared bankrupt ; that on the 22nd brouffht before 

a Su.Ddi?i8ioii 

of that month, being the day appointed for the first meeting court. On 
of his creditors, he, the bankrupt, surrendered himself to y^^ the^ 
such fiat, and was examined at the Court of Bankruptcy, covfftl ai^ 

examined by 
them, that 
Court oommitted the bankrupt to I^fewpaie, there to remain until he full answer made to the 
latisbetion of the Court, or of any of the commissioners. He was afterwards brought before 
the conmisrioner to whom tbe Sat in bankruptcy had been allotted, to pass his last examination, 
when he was asked if he had any further statement to make. He replied he had, and added 
one &ct to his former statement, but which the commissioner told nim did not in any way 
alter the case, and he was taken back to Newgate under the eld commitment, tiie commissioner 
deeliniBg either to recommit or discharge, 

A habeas corpus being obtained, the return merely set out the warrant of commitment by 
the Snbdinsion Coort. On a motion to discharge the bankrupt it Was objected — 

fint, that the return was bad, for not setting out the first examination before the single 



Seeomd, that it did not show that the Subdivision Court had been duly summoned and 
properly eonstituted. 

T^ird, that the last examination of the bankrupt was not set ouL 

Fburtkf because on such last occasion the bankrupt should not have been taken back upon 
the old warrant of commitment, but should have been taken to the Subdivision Court, again 
to have been dealt with by them. 

Beid,fi9i, that it was not necessary to set out the firrt examination, as the Subdivision 
Court did not act upon it, but were bound to form their own opinion of the conduct of the 
bankrupt, on his examination before them, and the bankrupt was committed upon their warrant. 
Seeomd, that as the Subdivision Court b a Court of Record, it was sufficient that the return 
stated a commitment by such Court, without stating how it was constituted. Third and fourth, 
that as the statement made bv the bankrupt on the last occasion did not alter the case, in the 
opinion of the conmissioner before whom it was made, it was not necessary that it should be 
noticed in the return, nor was it incumbent on the commissioner to remand the bankrupt, to 
be dealt with by the Subdivision Court, the commitment being a continuing one, until the 
hankrupt " full answer make to the satisfisction of the commissioners, or some one of them." 

Semhb, Ob a motion for the discharge of a prisoner on a return to a habeas corpus, who 
. is not in custody under a commitment or detainer, on any '* criminal, or supposed criminal 
matter, or for debt, or any proo«n upon civil suit,** affidavits may be used to shew facts not 
apparent on the face of the warrant. 

TOL. lU D 
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Baa Court. ]n BoiinghoU Street^ in the city of London^ and that Mr. 
' Commissioner Shepherd was the commissioner under 



In theMatter gu^h fiat ; that on the 25th of March a Subdivision Court 
Maetw. was held at the said Court of Bankruptcy;*, that Mr, 
Commissioner OcuBntm, Mr. Commissioner Holrayd, and 
Mn Commissioner Fonblanque formed such said Subdivi- 
sion Courts and that Mr. Commissioner GauBmm sat in 
such Subdivision Court for Mr. Commissioner Shepherd^ 
who was then unable to attend through illness. That after 
being examined by the said Subdivision Court, he, the 
deponent, was by the said Subdivision Court committed 
to Newgate^ under a warrant signed by the said commis- 
sioners so forming the said Subdivision Court for the 
reasons assigned in the said warrant That on the next 
day (the 26th o( March) the deponent was taken (being 
then in custody) before Mr. Commissioner Shepherd, at 
the said Court of Bankruptcy, when he, the deponent, 
was requested to sign, and did sign, a declaration such as 
is now usually signed by bankrupts, in lieu of an oath, 
prior to their examination ; and upon such signing, was 
asked Ji>y the commissioner if he had any additional state- 
ment to make concerning the loss of the money, meaning 
the loss of the sum of 140i, mentioned in the warrant for 
the deponent's committal; to which the deponent replied, 
** that he bad an additional statement to make respecting 
the loss of the money," and then stated to the commis- 
sioner, as such additional statement, ** that he had 
remembered since his committal to prison, that he had 
informed his (the deponent's) brother of the loss of the 
said money about ten days after the loss thereof, and which 
circumstance he (the deponent) did not remember when 
he was examined before the Subdivision Court.** The 
commissioner then inquired *^ if that was all the deponent 
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had to say, in addition to his former statement before the ^^ ^>>^^' 
Subdivision Court/ to which deponent replied " yes." _lil?I_ 
The commissioner then said that the additional statement ^^^^utter 
then made did not alter the case. Upon which the Maetin. 
counsel for the prosecution of the fiat applied to the 
commissioner to recommit the deponent to Newgate; 
but the commissioner^ after having consulted another 
commissioner on the subject, refused to recommit 
Counsel for the deponent then applied for the discharge 
of the deponent, but the commissioner said '* he should 
neither discharge nor recommit** the deponent, who was 
thereupon taken back to Newgate upon the original 
warrant of commitment, where the deponent had remained 
until the present time. The bankrupt was brought up 
on this day (3rd May\ and the return to the habeas 
corpus merely set out the warrant under which the bank- 
rupt had been committed by the Subdivision Court, which 
was in this form : — 

^ In the Court of Bankruptcy, 
^ In the Matter of fPVUam Martin^ a Bankrupt 

^ At the Court of Bankruptcy, BminghaU Street, in 
the city of London, the S5th day ot March, 1847. 

^' Whereat a flat in bankruptcy, bearing date the 
nineteenth day of February, one thousand eight hundred 
and forty-seven, and directed to her Majesty's Court of 
Bankruptcy, was duly issued against WilUam Martin, of 
No. 10, Skinner Street, Somer^s Town, in the parish of 
Saini Pancrae, in the county of Middlesex, grocer and 
tea dealer, which said fiat was duly filed and entered of 
record in the said Court, and the said WiUiam Martin hath 
been duly adjudged a bankrupt thereunder. And whereas 
the said WiUiam Martin did, on the twenty-second day 
of March, one thousand eight hundred and fortynieven, 



MARTm. 
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Bail Court, surrender himself to Edward GouUmm^ serjeant at lav, 
^^^'r one of the commissioners of the said Court, authorised to 
of proceed in the said fiat, and did make and sign the decla- 

ration pursuant to the statute in that behalf. And whereas 
the said Edward GauUmmf in the execution of the powers 
and authority givei\ to him by the several statutes made» 
and. now in force, concerning bankrupts, did proceed 
to examine the said William Martin concerning matters 
touching his estate and efiects, and propounded certain 
questions to the sdd William Martin. And whereas the 
answers given by the said William Martin to the said 
questions having been unsatisfactory to the said Edward 
Omtlbum, he, the said Edward Ooulbum, by his warrant 
under his hand and seal, bearing date the twenty-second 
day of Marehf one thousand eight hundred and forty- 
seven, did duly commit the said William Martin to the 
care and custody o( James Cooper^ one of the messengers 
of the Court of Bankruptcy, to be brought up this day 
before a Subdivision Court And whereas the said 
' William Martin having been this day so duly brought by 
the said Jamet Cooper before us, John Sqmuel Martin 
FonblanquBf and Edward Holroffd, Esqrs., and Edward 
GouUmm^ serjeant at law, commissioners of the Court 'of 
Bankruptcy, whose names and seals are hereunto affixed, 
constituting a Subdivision Court, we have proceeded to 
examine the stud WiUiam Martiii, touching matters con- 
cerning his estate and effects, and he, the said William 
Martin, having duly made and signed this declaration, 
pursuant to the statute in that behalf made and provided. 
We, in the execution of the powers and authorities given 
and granted by the several acts made, and now in force, 
concerning bankrupts, did cause several questions to be 
propounded to him, the said William Martin, which 
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qaestiona are hereinafter Itated in the examination of the ^*^ <>»^ 

1847 
bankrupt hereinafter set forth, to which questions so put to 1_ 

hiniy the said William Martin, gave the several following ^ ^^f *^ ^ 
answers thereto set forth respectively hereinafter in the said 
examination of the said bankrupt, which said examinaUon 
is as follows, that is to say : [The whole of the examination 
was then set out ; it consisted of fifty-one questions, with 
the answers thereto, in which the bankrupt tells a most 
improbable story of having sold his business for 140/., 
which he received all in sovereigns, and then of his having 
lost or been robbed of the money in a third class railway 
carriage, in travelling from London to Edmonton. No 
question was raised as to that part of the return, therefore 
it was not necessary to set out the details. At the con- 
clusion of the examination, the warrant proceeds as 
follows :] Which ainswers of the said fFiUiam Martin 
not being satisfactory to us, the said commissioners, these 
are therefore to will, require, and authorize you imme- 
diately, upon receipt hereof, to take into your custody 
the body of the said William Martin, and him safely to 
convey to her Majesty's prison of Newgate^ and him there 
to deliver to the keeper of the said prison, who is hereby 
required and authorized by virtue of the statutes aforesaid^ 
to receive the said William Martin into his custody, and 
him safely to keep and detain, without bail or msunprize, 
until such time as he shall submit himself to us, or to any 
of the commissioners of the said Court of Bankruptcy, 
and full answer make to our or their satisiaction, to the 
questions so put to him by us as aforesaid, and for so 
doing this shall be your sufficient warrant. Given under 
our hands and seals, at the Court of Bankruptcy, in 
BatinghaU Street, in the city of London, this twenty-fifth 
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Bau Qntrt. day of March, one thousand eight hundred and forty* 
^^^* seven. 

In the Mitter " J®«N S. M. FoNBLANQUE, (l. 8.) 

MaItin. " Edward Holroyd, (l. s.) 

**■ Edward Goulburn, (l. s.)** 

''To James Cooper, our messenger, 
or his assbtanty and to the Keeper 
of her Majesty's Prison of Netv^ 
gaie, ox his deputy there. 

" T, G. WiNSLOw, Reg."" 

Sturgeon now moved that the prisoner be discharged 
from custody, on the ground that the return to the habeas 
corpus was insufficient in several particulars. 

First, the warrant of commitment, which is set out 
in the return, (and which in fact forms the whole of the 
return) is bad, for not setting out the first examination oi 
the bankrupt before Mr. Commissioner OouUmm (who sat 
for Mr. Commissioner Shepherd, to whom the fiat was 
originally allotted), when he was committed to the 
custody of the messenger of the Court, to be brought 
up before a Subdivision Court* The warrant merely sets 
out the examination of the bankrupt before the Sub- 
division Court This Court, therefore, has no Bieans of 
ascertaining whether the bankrupt was properly in custody 
when so brought before the Subdivision Court By the 
6 Geo, 4, c. 16, s. 36, power is given to the commissioners 
acting under any commission of bankruptcy, to commit a 
buikrupt until he shall '' full answer make to their satis* 
faction to such questions as shall be put to him.** 

The 1 & 3 Wm. 4, c. 56, after constituting the Court 
of Bankruptcy, &c., enacts, by sect 6, " that the six 
commissioners may be formed into two Subdivision 



X. VICTORIA. 39 

Courts, consisting of thiee oommissioDen in each Cour^ Baa Court. 
for heuing and determining the matters and things, uid ^8^7. 
making the examinations thereinafter referred to." Then^ In the Matter 

of 

sect. 7 provides, '' that in every bankruptcy prosecuted in Maetin. 
the said Court of Bankruptcy, it shall and may be kwful 
for any one or more of the said six commissioners to 
have, perform, and execute all the powers, duties, and 
authorities by any act or acts of Parliament now in force 
vested in commissioners of bankruptcy," as if authorized 
by a separate commission : *^ Provided always, that no 
single commissioner shall have power to commit any 
bankrupt or other person examined before him, otherwise 
than to the care and custody of a messenger or other 
officer of the sud Court, to be by him detained in his 
custody, and brought up before a Subdivision Court, or 
the Court of Review, within three days after such com- 
mitment" Then comes the ISth section, which gives 
power to any single commissioner to ''adjourn the 
examination of any witness or other person, to be taken 
either before a Subdivision Court, or the Court of 
Review." The Subdivision Court, therefore, has no power 
of itself to bring up a bankrupt for re-examination before 
them, and then commit, but has merely a power to 
commit a bankrupt on a reference or adjournment of his 
examination to them by the commissioner to whom the 
fiat has been proceeded with. A single commissioner 
has, for every purpose, as much power vested in him as 
the whole six, or a Subdivision Court, except that he can 
only commit a bankrupt to the custody of a messenger or 
other officer of the Court, and direct him to be brought 
up before a Subdivision Court, or the Court of Review, 
within three days of such committaL The JSubdivision 
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BaU Court. Courtf therefore, can odIt be called in aid in these cases 

1_ in which, in the opinion of a single commissioner acting 

In thejMatter j^ ^^^y g^^^ j^^ ^^^y^^ ^^ commit This being so, the first 

Mabtih. examination of the bankrupt, in this case on which the 
committal has in &ct taken.place, ought to be set out on 
the face of the warrant, to enable the Conrt to see whether 
a valid reason for such committal existed. All that 
appears on the face of this warrant is, that the answers 
given by the bankrupt to Mr. Commissioner Oautbmm 
** were unsatisfactory** to the commissioner, and that the 
said commissioner thereupon committed the bankrupt to 
the custody of the messenger, to be brought up before a 
Subdivision Court This is clearly insufficient 

Then, secondly, there is nothing on the face of the 
warrant to shew jurisdiction in the Subdivision Court. 
The warrant merely recites that the bankrupt was 
*' brought before John Samuel Martin Fonblanque and 
Edward Hohroydf Esqrs., and Edward Goulbum, seijeant 
at law, commissioners of the Court of Bankruptcy, whose 
names and seals are hereunto affixed, conttituting a Sub' 
division Court,"* and nothing is said as to how the Court 
was constituted, or that it ** was duly summoned,** as 
required by 5 & 6 JVm. 4, c. 29, s. 9S. There is nothing, 
- therefore; to shew that the Court was duly formed. It is 
not sufficient for the warrant to allege that the bankrupt 
was brought before certain persons ** constituting** a 
Subdivision Court, it should be shewn affirmatively on 
the face of the warrant that the requirements of the 
statute have been complied with. It is clear that this 
Court was not one formed in the ordinary way, for if 
it had, Mr. Commissioner Shepherd, to whom the fiat in 
this case was originally allotted, should have been one of 
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the three commissionen formiog it (5 & 6 Wm. 4, c 29, ^^rST* 
t. 28) (a). If he was prevented by sickness from attend- ! — 

. J ■ Id the Mattw 

iDg, and ' another commissioner substituted under the of 

• — 

powers of the 28rd secdon already cited, this should have 
been shewn on the face of the commitment, and also that 
the substituted commissioner was duly called in and 
required to attend by the other two commissioners. 

Thudly, it appears upon the affidavit on which tlie 
habeas corpus was granted, that after the committal of 
the bankrupt by the Subdivision Court, he submitted 
himself to be examined, and was examined by Mr. 
Commissioner Shepherd touching his former statements 
to the Subdivision Court, and added a new &ci thereto, 
after which he was remanded to Newgate upon the old 
warrant. This renders the return bad in two respects ; 
first, on the ground that the additional fact so added is 
not set out thereon, and secondly, that the commitment 



(a) ** Aad wberaes bj the nid fint recited aet, H is enacted that the six 
commiasionen thereiB mentMNied may be foniied into two Sabdivision 
Coorti, consisting of three oonmissioners for each Court, for the purposes 
therein mentioned ; and that all references and adjonmments bj a single 
commisaoner to a SobdiTisioa Court, by Tirtne of the said act, shaU be to 
the Sobdifisioii Conrt to which he belongs, unless the said commissioner 
in case of the sickness of some one or more of the commissioners of such 
Subdivision Court, or for other sufficient cause, shall think fit.otherwise to 
<fireot ; be it enacted, thai in case of the non-attendance of anj one or more 
of the commissioners of either of the said Sobdifision Courts, to be duly 
summoned for that purpose, the reference shall not be of necessity to the 
other Subdifision Court, but it shall and may be lawful for the remaining 
commissioDer or commissiaiiers of such Subdivision Court to call in and 
require the attendance of either or any of the commissioners of the other 
of the said Subdivision Courts, and that such commissioners may form a 
Sabdivision Court for the purposes of the said recited ftct, as fully and 
effectually as either of the two Subdivinon Courts so now aathoriied to be 
farmed as aforesaid.** 
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B^i Court on the old warrant is bad ; Coombe*s case (a\ Browne i 

1847. ... 
c€ue (o). 

In the Matter 
of 

Martin, jf. Chambers (who ieippeared to support the retom) 

submitted, that as this did not appear by the return 
the Court could not enter into it, and objected to any 
affidaidt being referred to, contending that in deciding 
upon the validity of a commitment by commissioners of 
bankrupt, the Court could not travel out of the return ; 
Crawby*s ease (c). 

Sturgeon. It is clear that this Chancellor must have 
read affidavits in CoomMs case {d)i and here the habeas 
corpus issues upon the affidavit of the bankrupt, upon 
which is stated the facts on which I rely, and thereby 
this affidavit in a manner becomes incorporated into and 
forms a part of the return. [Erie, J. I was at first 
inclined to think that affidavits were not admissible, but 
it seems, that where a prisoner's discharge depends on 
some fact not set out on the writ, affidavits may be used. 
I find that in Ex parte Lampon (e) this was done, and 
on the same objection as the present being taken, the 
Lord Chancellor there says, '' affidavits may certainly be 
read to shew facts not apparent on the warrant, otherwise 
there would be nothing to prevent the commissioners 
firom making up a warrant stating the facts incorrectly, or 
altogether omitting them, and as London commissioners 
are Judges of record, (1 & S Wm. 4, c 56, s. 61,) they 
would not be liable to an action for so doing.'* The 
distinction is, that the prisoner is not brought up on a 

(a) 2 Rom, 396. (6) Ibid. 400. <c) 2 Swuu. 75. 

(d) 2 Rose, 396. («) 1 Mon. & Ajr. \4^, 
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habeas corpus from a oommitoient or detainer on any ^^ Oowl 
crimimal or snppated crimmal matter under the 81 Car. 2, * 



c 2, but under 66 Geo. S, c. 100, the third section of ^^^^^^ 
which expressly enacts, " that in all cases provided by Maetin. 
that act** (which are in all cases other than some crimi- 
nal matters, or for debt or process upon some civil suit) 
** although the return to any writ of habeas corpus shall 
be good and sufficient in kw, it shall be lawful for the 
Justice or Baron, before whom such writ shall be return* 
able, to proceed to examine into the truth of the fiusts 
set forth in such return by affidavit or by affirmation, in 
cases where an affirmation is allowed by law, and to do 
therein as to justice shall appertaui.** I think, therefore, 
the affidavit may be refinrred to in this case.] Then the 
return is bad for not setting out the additional &ct staled 
by the bankrupt. This fiu:t was a material one, as it 
went to confirm his previous story, and should have been 
set out on the return to enable this Court to judge of the 
whole case, and to see whether the commitment was a 
valid one or not^ But whether this is so or not, it is 
clear that the remand to Newgate on the same warrant of 
commitment is bad, and on this point Cownbe^s case (a) 
is decisive* jt was there held, that where a bankrupt 
committed by commissioners is again brought before 
them, and is remanded, there ought to be a warrant* of 
recommitment or a detainer, stating the cause of the 
recommitment The Chancellor, in part of his judgment, 
says, " Upon principle, indeed, I must confess I do not 
understand this act (5 Geo. 2, c 30, ss. 16, 17, 18,) 
unless it throws upon the commissioners the necessity of 
stating all the questions and answers as far as they are 

(a) 3 Bote, 396. 
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BaU Omi. applicable to die subject of connnitment. The impriaon- 
ment proceeds upon an answer deemed unsatisfactory ; 

In the^Matter ^ .^^^^ satisfaction is the object of it : and if the result 
Martw. ^f ^ subsequent exaniinadon be continued, it is not the 
first examination alone, but all that has occurred on the 
subject of the commitment taken together, that authorizes 
the continuance, and constitutes what the Court is called 
on to investigate**— the cause of detainer. As the law 
now stands, every principle is in^coinddence with this 
necessity.*^ The proper course for the commissioner to 
have taken, would have been to have remanded the 
bankrupt to the Subdivision Court, and for the Sub- 
division Court to have added the new fiust, spoken to by 
the bankrupt, to the warrant of commitment, and then to 
have recommitted him. The single commissioner had no 
such power, and, therefore, the remand under the old 
commitment is illegal, and the prisoner is entitled to his 
discharge. 

M. Chambers {Duncan with him) appeared to support 
the return, but were not called on* 

Erlb, J* It appears to me that the objections taken 
to the formation of the Subdivision Court are unfounded* 
The Subdivision Court is a Court of Record, and it is 
quite sufficient that the warrant states the order of com- 
mitment to be by the three commissioners " constituting 
a Subdirision Court,** without shewing how such Court 
was constituted. The fiict of Mr. Serjeant Goulbum 
sitting for Mr. Commissioner «S%6pA6r<^ does not alter the 
question, for the Court when ** constituted," whether in the 
ordinary way, or by the substitution of another commis- 
sioner in the place of ope unable to attend by sickness, is 



X. VICTORIA. 45 

vendered by the act 1 & « Wm. 4, c. 56, a valid Court for all BaiiGmrt. 

purposes ; and it is not necessary to set out on the face L_ 

of the commitment how it was formed, or that the com- ^^f *^ 
missioners were duly summoned. It is then said, that Martik. 
the warrant ought to set out the first examination which 
look place before the single commissioner, before the 
bankrupt was committed to the custody of the messenger 
to be brought before the Subdivision Court ; I do not 
think that it is necessary. We are dealing here with a 
judgment of the Subdivision Court; and the question isj 
whether the examination which took place before them 
was one on which they ought to commit They were 
bound to form their own opinion on the conduct of the 
bankrupt ; and if they had allowed their minds to have 
been prejudiced by what had taken place at the exami- 
nation before the single commissioner, they would not 
have done their duty. The bankrupt is committed upon 
their warrant, and it therefore seems to me that the 
warrant is right in not setting out the first examination 
which did not take place before them. The third objec- 
tion was, that the examination as it is called, before Mr. 
Commissioner Shepherd, when the bankrupt made a 
statement of an additional fact, should have been set out 
on the warrant, and that the commissioner should have 
remanded the bankrupt for recommittal by the Sub- 
division Court. I do not think that is necessary. The 
bankrupt was brought before Mr. Commissioner Shepherd 
for the purpose of signing the statutory declaration, and, 
pro forma, passing his last examination. He was not 
asked any questions, but merely told he might make any 
statement he pleased. He did make a statement of one 
fact, which did not at all alter or vary his former state- 
ment, and nothing was done upon it. The commitment 
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Baa Court, was a continuing commitment ,of tbe bankrupt ** until 
1847. such time as he shall submit himseir* to any of the 



In the Matter Commissioners of the Court of Bankruptcy, '^and full 
Martin. answer make to their satisfaction.** The commitment, 
therefore, is a condnuing commitment unUl the cause 
thereof is removed by the bankrupt's making a satisfactory 
answer, which he certainly did not, when before the 
single commissioner on the last occasion. He was 
merely asked if he had anything to add to his former 
statement, and on his making some answer, he is told 
that what he then stated did not alter the case ; and the 
commitment still remained a continuing commitment It 
seems to me, therefore, that there was no necessil^ for 
any allusion being made in the warrant to the taking of 
the bankrupt before the commissioner at all on this 
occasion. With regard to the commitment itself, by the 
Subdivision Court, I have read the answers myself, and 
certainly, if I had been the commissioners, I should have 
done as they have done, for a more improbable story I 
never heard. Both on the merits, therefore, as well as 
on the matters of law, I think the bankrupt must be 
remanded to his former custody. 

Bankrupt remanded. 
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BaU Court. 
1847. 

The Queen against Barnard Gregory. Vehnmi, 

and April 22. 

T^HIS was a rule obtained by fFordttvorth, calling upon ^ ddfeodant 
the defendant to shew cause why the prosecutor ^^^wl"^ 
should not be at liberty to issue a writ of venire facias Indictment foi; 

libel, remoFed 

juratores in this prosecution, as of the 1 1 th day o( January^ ft his instance 
184S, returnable on some day in EtuterTetm^ 1843, and bv certiorari, 
the entry roll and the record of nisi prius in this prosecur Court made np 
tioti, be thereupon amended accordinglyt or why the andinlnmidng 
return day of the writ of venire facias juratores, now JJoJ^^^ 
entered in the said entry roll and record of nisi prius, ^^Jii°^*""' 
as being the 16th day of Aprils should not be amended 7^>^ ^^^ 

juratores, as 

by substituting some other day in Easter Term, 1843, issuing in 

HUtay Term, 

and why the said entry roll and record of nisi prius I843, return.' 
should not be further amended by stating after the several le^of ^j^t; 
days of the month in the jury process, and continuances y^^j^^i^^^ 
therein respectively mentioned, the Term and year of the ^ ^^"" 
reign in which the said days respectively were, and why omitted the . 

* * * continuances 

the said entry roll should not be further amended by tm Batter 
inserting therein continuances from Etuter, 1844, to to lyinitv 
Trinity Term, 1845. The rule was obtained upon the mduuhJL 
aflSdavit of the clerk to the prosecutor's attorney, which SHifiSd^t 
sUted that about the month of December^ 184^ the ^!!^\.. 

' ' retraxit of bis 

indictment in this prosecution, which was for a libel, was P^^ and wu 

'^ sentenced to be 

removed by certiorari from the Central Criminal Court imprisoned. 

He brought 
error on the 
judgment, and assigned for error thai the 16tb of AprU was a Sunday, that the yean were 
orattted after tbe months, and thai the continuances before mentioned were omitted. 

Held, first, that the Court had power at common law to amend the roll by issuing a ▼enire 
iacias juratores now, as for Hilary Term, 1843, returnable in Eaeter Term, 1843, not on a 
^MM&4^,and correcting the soil accordingly, and by inserting the years after the months^ and 
the onutted continuances. Secondly, tut e?en if the Court had no such power at common 
law, still the earlier statutes on the subject of amendments, which do not except indictments, 
would authoriae such amendments. 
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Bmi Court, into this Court by the defendant, Barnard Gregory ^ who, 

^^'^^ on the 11th of January, 1843, pleaded " not Ruilty'* to 

The QuBKK ijjg g^j indictment; that the cause was set down for 

Gregory. ^^^^ ^m ^ ^^ gi^iQ^ ^^is called on to be tried at the 
sittings after TrinUy Term, 1843, when the defendant 
undertook to withdraw his plea of" not guilty.** That in 
the following Michaelmas Term a retraxit of the said plea 
was entered, and thereupon judgment for the Crown, on 
the retraxit of the said plea was signed against the defend- 
ant, as of the said Michaelmas Term ; that the nisi prius 
record, with the venire and distringas, was made up and 
sent down for trial by the defendant or his clerk in Court, 
and that the defendant or his clerk in Court made up and 
entered of record on the plea or judgment roll all pro* 
oeedings in this case, down to, and including the retraxit 
of the said plea, and that the prosecutor or his clerk in 
Court entered on the said roll, only the said judgment, 
and the proceedings subsequent thereto, that the said 
defendant or his clerk in Court in so making up the said 
record, as well as in entering the said proceedings on the 
said roll as aforesaid, continued the said proceedings from 
the said 11th day of January , 1843, to the 16th day of 
AprU in the year last aforesaid, by awarding a venire, 
^ returnable on the last-mentioned day (which was a 

Sunday), that the said defendant has lately obtained 
a writ of error in this cause, and has assigned as error 
the said continuance from the said 11th day of January 
to the said 16th day of April, 1843, that day being 
a Sunday f to which the said proceedings could not law- 
fully or properly be continued. 

Peacock now shewed cause. This rule roust be dis- 
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charged or the derendant will be much prejudiced. This ^«' CSwit. 

was an indictment preferred by the Duke of Brunswick ^^'' 

against the defendant for a libel, to which he pleaded not '"*® ^^^^^ 

ffuilty, but subsequently withdrew his plea, and suffered Ghegory. 

judgment to pass against him. In Trinity Term, 1845, 

he was brought up for judgment in the Queen's Bench, 

and sentenced to six months* imprisonment ; he was 

forthwith sent to prison, where he remained two months, 

when the Bail in Error Act, 8 & 9 Fict c. 68, having 

been passed, he brought a writ of error, and procured 

bail under the act. Errors have been duly assigned, and 

the error books made up, one of the errors being that the 

return day of the venire facias juratores was on a Sunday. 

This is the defect which is now sought to be amended, 

and if allowed, after all this lapse of time, the defendant 

will be very much prejudiced as to his writ of error, and 

have been put to great and useless expense. Then, has 

the Court any power, either by statute or at common , 

law, to make this amendment ? It is submitted that it 

has not. The statutes of amendment do not apply to 

criminal cases, and at common law there is no power 

to amend after such a lapse of time, and where a writ of 

error has been brought and allowed, and the errors 

assigned. It is laid down in 2 TidcFs Practice, 753, 

that at common law, '' whilst pleadings are on paper, and 

before they are entered of record, the Court, or a Judge, 

will amend the declaration, &c., in form or in substance 

on proper and equitable terms.** Again, at page 767 of the 

same volume, " whilst the proceedings are on paper, the 

amendment is at common law, and not within any of the 

Statutes of amendment, which only relate to proceedings 

of record. And there is no difference as to the doctrine of 

amending at common law, between civil and criminal 

VOL. 11. E 
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Baa Court. cHses." " Whcii the prooeedinffs are entered on record, 
_____^_^ the Courts, it is said, will amend no farther than is allow- 
The QuKKN able by the statutes of amendment.'' The first of these 
Obegory. statutes is the 14 Edw. S, sUt. 1, c 6, which enacts 
that (a) ^ no process shall be annulled or discontinued by 
misprision of the clerk, in writing one syllable or letter too 
much or too little, but as soon as the mistake is per- 
ceived, by challenge or other matter, it shall be amended 
in due form, without giving advantage to the party that 
challengeth the same, because of such misprision.** The 
Judges construed this statute so favourably for suitors 
that they extended it to a word. And by 9 Hen. 5, 
Stat 1, c. 4, it is declared that they shall have the same 
power as well after as before judgment This statute 
was confirmed by 4 HetL 6, c. S, and extended by 
8 Hen. 6, c. 12, to whatever the justices may think in 
their discretion to be a misprision of their clerks. This is 
further extended by 8 Hen. 6, c. 15, to the misprisions of 
" their clerks and other officers, as sheriffs, coroners, ftc*" 
'' These are, properly speaking, the only statutes of 
amendment, and it seems that they apply to penal as well 
as other actions, but they do not extend to criminal 
cases" (a). 

Wordnoorth stated that he would concede that the 
statutes relating to amendments did not apply. 

Peacock. Then, at common law, it is clear that the 
amendment cannot be made in dvil cases, and a fortiori, 
the amendment will not be allowed in criminal cases. In 
this case judgment has been given, and punishment partly 

(a) 2 TIcUL 709. (&) lUd. 709. 
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suSered thereon. In the late case of Reg. v. StoweU (a), ^^^ <^i»«^* 
an objection was taken to the venue in the indictment, *^^' 
the only venue being '* Central Criminal Court to wU/' '^ ^^""^ 
and the indictment'having been removed into Middlesex^ Gregory. 
by certiorari^ at the instance of the defendant, he was 
tried there and found guilty. A rule nisi to arrest the 
judgment was subsequently obtained, on the ground that 
the indictment did not show any offence to have been 
committed in Middlesex, by a jury of which county it had 
been tried, and who therefore had no jurisdiction to try it. 
An application was made .to the Court in that case to 
amend the record, but Lord Derman, in giving the 
judlgment of the Court, says, <' We were pressed to take 
this objection from the record, by entering nunc pro tunc, 
a suggestion directing the trial in Middlesex. But we 
are not satisfied of our power to do this, even if required, 
before the trial ; and, if we possessed that power, should 
be very slow to exercise it. Nor can we conceive any* cir- 
cumstances in which we should make such an alteration, 
when first moved to do so, after trial. The objection 
must, therefore, prevail.** This case shews the jealousy 
with which the Courts look at applications of this kind, 
and unless some authority is shewn to the Court for the 
amendment now sought by the other side, it is submitted 
that this Court will not make the amendment at this late 
stage of the proceedings. In Chaney v. Payne {b) it 
was held that after a conviction has been quashed, on 
appeal or certiorari, for defects on the face of it, it is 
not competent for the convicting justice to protect himself 
from an action, by drawing up a more formal one, nor 
can he do so after the defendant, taken on a warrant 

(«) 5 Q. B. 44. (6) 1 Q. B. 712. 

B 2 
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BaUCtmrt, reciting a defective conviction, has been discharged by 

habeas corpus, though the conviction has not been 

e ^DEEN ifgm^yg^ Q,. quashed. Then again, there is nothing here 
Geegory. ^q amend by, nor is there anything to shew that the 
defect in this case was caused by a misprision of the 
clerk. It is then sought to enter continuances. [Erie, J. 
That part of the rule is merely incidental, and follows, as of 
course, if the first part of the rule be made absolute. The 
only question is, whether I have power to alter the date 
of the return day of the writ, or to issue a new one nunc 
pro tunc.] Then it is said that the defect was caused by 
the defendant's clerk in Court, and therefore he is not to 
take advantage of it, but the defendant had no control 
over the entry made by the clerk in Court, he was 
obliged by the rules of the Court to employ one, but is in 
no way responsible for any mistake made by him more 
than that of any other officer of the Court 

Wordsworth, in support of his rule. The act of the 
defendant's clerk in Court must be taken to be the act 
of the defendant, and if so, here is the defendant seeking 
to take advantage of an error made by himself. This, at 
all events, the Court will not allow him to do, if it has 
power to amend or issue a new writ It is conceded that 
the statutes of amendment do not apply to criminal cases. 
But has not the Court power to make this amendment at 
common law ? It is dear that the Court has the power 
in civil cases, and it is a mistake to suppose that there 
is any difference in the power of the Court over the 
record before it, in criminal cases, and that which it has in 
civil ones. There is no reported case in point, but on 
inquiry at the Rule Office, it has been ascertained that 
a similar rule to the one now before the Court was made 



The Queen 

9- 

Gbegory. 
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absolute in the case of the Qtteen on the Prosecution ^^ ^^^^ 
of Chapman Marshall^ Esq.| and William Henry Poland, 
Esq., against Douglas and Others, known as ^' The 
Sheriff of Middlesex's case^ A copy of the rule granted 
in that case has been obtained, and is in this form : — '* It 
was ordered that the entry roll in the Treasury, and the 
record of nisi prius in this prosecution should be amended 
by stating the continuances upon the said entry roll and 
record after the several days of the month or week therein 
respectively mentioned, the Term and year of the reign 
in which the said several days respectively were." This 
appears to be exactly in pointy and is an authority for 
making the present rule absolute. 

Cwr. adv. tmlt. 

Erle, J., now delivered judgment. The defendant, in April 22. 
January, 1843, pleaded not guilty to an indictment for 
a misdemeanor, removed at his instance into this Court 
by certiorari, and his clerk in Court according to the 
usual practice, made up the plea roll, and in entering the 
continuances from Term to Term, he entered a venire facias 
juratores, as issuing in Hilary Term, 1843, returnable on 
the 16th of April, he omitted the years for all the con- 
tinuances, and omitted the continuances from Easter 
Term, 1844, to Trinity Term, 1845. The defendant, in 
Michaelmas Term, 1845, entered a retraxit, was brought 
up for judgment, and was sentenced to be imprisoned. 
He brought a writ of error on the judgment, and assigned 
for error that the 16th otJprilwhs a Sunday, that the 
years were omitted after the months, and that the con- 
tinuances before mentioned were omitted.* A rule nisi 
was obtained for issuing a venire facias now as for Hilary 
Term, 1843, returnable in Easter Term, 1843, not on. a 
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^VL?^*^' Sunday, and correcting the roll accordingly, and for 
— — ^ — inserting the years after the months and the QmitWd con- 
V. tinuances on the roll, and I am of opinion it should be 

made absolute. There are precedents for analogous 
amendments in M. v. Atkinson (a). The error assigned 
in the House of Lords, after a conviction for perjury, was 
the absence of a venire facias juratores, mentioned on the 
roll, from the files of the Crown Office ; a certiorari was 
issued to bring up the record, and this Court gave a leave 
to the Attorney General to issueavenire facias juratores, and 
put it on the file nunc pro tuncy which was done accord- 
ingly. In Reg, v. Douglas^ Michctelmas Term, 1842, the 
error assigned' was the absence of the year after the 
mention of the days on the record, and a rule to amend 
the entry roll in the Treasury, and the record of nisi 
prius, by stating in the continuances after the days of the 
month or week the Termor year of the reign in which the 
said days were, was made absolute. It is clear that mistaken 
statements of facts on the records of the Court, made by 
its officers on records, may be amended according to the 
truth by common law. If the record, in this case, con- 
tained the true facts, it would shew that after plea of 
Hilary Term, 184S, the next step taken in the prosecution 
was the retraxit of Michaelmas Term, 1845, and would 
make no mention of continuances from Term to Term. 
As the law continued the prosecution from one step to the 
other, it is difficult to see the need for expressing the 
continuance on the record at all, but practice requires it, 
and has established the form to be by stating an appear- 
ance of the parties, and an award of a venire facias 
juratores, and an omission of the sherifi*, which statements, 

(a) TWniYy Term, 25 (?eo. 3. 
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in a literal aeiise» are untrue, and in a conventional tense Baacowt, 

denote merely the continuance. Either party is allowed, 

as an oflScer of the Court, to enter these continuances, ^ Q^e^n 
and to do so long after the time to which they relate, and ^^RsooaY. 
in accordance with this practice 'the defendant's derk 
in Court made the entries which be now objects to as 
erroneous* These are such mistakes, therefore, of an 
officer of the Court as may be amended according to the 
truth. This amendment of a continuance is by common 
law (see 6 Edw» S, 25 a, pla. 54), where a discontinuance 
in the respite of the jury was amended by the Court, as I 
gather by the argument after the inquest taken, and this 
was before any statute for amendments was passed. If it 
was necessary to have the aid of the earlier statutes 
for amendments which do not expressly except indict- 
ments, I see no reason for assuming that none of those 
statutes are applicable to criminal proceedings, as was 
stated in R. v. Tutchin (a), and some other cases. 

Rule absolute. 

(a) 6 Mod. 26a 



Seal against Hudson. ifay7. 



fVEBT by a sheriflTs officer against an attorney for The attorney 

levy and caption fees. The first count of the decla- who proceeds 

ration stated, that the defendant, to wit, on, &c., was ^ ^liu^^ m 

indebted to the plaintiffinlOA, for certain fees, perquisites, S^nToie'^ 

sheriff's oiBcer 
for levy and 
caption fees, nnless he appoint the particolar officer as special bailiff. 
Sembie, The mere writing of the name of a particniar officer on the back of a writ of fi. fa. 
or ca. sa.i in the place where the directions to levy or arrest are written, coupled with a 
letter by the plaintiff's attorney, directing the particular officer to hold possession after 
a lery, is not sufficient to constitute an appointment as special bailiff. 
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BaU Court. 
1847. 

Seal 

r. 

Hudson. 



v 



and sums of money then due and owing, and of right 
payable from the defendant to the plaintiff, as bailiff to 
the sheriff of Surrey, upon and for the execution of divers 
writs and proceedings for the defendant at his request ; 
and also upon and for the work and labour, trouble, care, 
and diligence of the plaintiff as such bailiff, then done, 
performed, and bestowed in and about the execution and 
serving the said writs and proceedings, and in and about 
the conducting, guarding, and keeping divers persons 
before then arrested by the plaintiff for the defendant, 
under and by virtue of the said writs and proceedings, at 
the like request of the defendant There were also 
counts for money paid and upon an account stated. 

The defendant pleaded nunqiiam indebitatus to the 
whole declaration. The cause was tried before the 
Secondary of London on the 18th of January, 1847, 
when the plaintiff was nonsuited, with liberty to move to 
set it aside, and for a new trial. 



Jtn. 29. 



Pearson moved accordingly, and obtained a rule 
nisi, when it appeared by the affidavits that the 
plaintiff was an officer or bailiff to the sheriff of 
Surrey, and brought the present action against the 
defendant, who is an attorney, to recover 4fL I8s. for 
work and labour in his capacity of such officer in exe- 
cuting a writ of fieri facias, and also a capias ad satis- 
faciendum, in a certain action of Oumey v. Fryett, the 
present defendant being the plaintiff's attorney in that 
action. At the trial the plaintiff sought to put in evidence 
two writs, a testatum fieri facias from London into Surrey, 
which had been returned nulla bona, and a capias ad 
satisfaciendum, which had also been returned and the 
return filed on the l^th of February, 1844, both issued 
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by the defendant as plaintifTs attorney in the cause of Baa Court, 

Oumey v. FryetU These were produced by a clerk in ^^^^' 

the Queen's Bench Treasury Office, and bore the name Seal 

. of the plaintiff in the present action written on the back Hudson. 
of them in the defendant's handwriting : in the fi. fa. it 
ran thus : 

** Levy 9^ &. 10(2., with interest as within directed, 
besides sheriff's poundage, officer's fees, &c. 

** John Hudson, 90, Queen Street^ Cheapside. 

" Seal." 
The capias was directed in the same form. These were 
tendered in evidence to prove a special direction of the 
writs by the defendant to the plaintiff. They were 
objected to on two grounds; first, that as they had been 
returned, the copy of the record should be put in, and 
not the writs ; secondly, that as they were testatum writs, 
the original writs into London should have been produced. 

The Secondary decided, that on both these grounds 
they were inadmissible ; but subsequently admitted them, 
at the request of the plaintiff's counsel, as pieces of 
parchment, with the defendant's handwriting upon them. 
A man named Cox was then called, who proved that he 
was an assistant to Seal, the plaintiff, and that in January ^ 

1844, he arrested the defendant i^r^^^^, on a capias issued 
in the cause of Gumey v. Fryett; he subsequently saw 
the present defendant Hudson^ and took him the plaintiff's 
bill of fees, when he said ** he would not pay more than 
one guinea for the caption." This witness also proved 
executing a fi. fa. on the goods of Fryett in December , 

1845, and putting a man in possession. A letter was 
then put in, from Hudson to Seal, in these words:— 
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BaU OourL 

1847- 



Seal 

V 

Hudson. 



" Sir, " Qumey v. FryetU 

** The defendant having applied to set aside the 
judgment in this action, and which summons the Judge 
has adjourned until to-morrow, with a direction that the 
sale of defendant's efl^ts is not to take place in the 
meantime, you will be pleased not to sell, but only 
continue in possession until further notice. 
" Your's obediendy, 

'* John Hudson, Plaintiff's Attorney. 
'' To Sheriff, Surrey, 
** and Mr. Sealy his officer." 



Evidence was then tendered to shew, that the sheriff^s 
officer always looks to the attorney, and not the plaintiff, 
in an action for his fees. This was objected to by the 
defendant's counsel, and not allowed to be given. This 
being the whole of the plaintiff's case, the Secondary 
thought there was no evidence on which to fix a liability 
on the present defendant to pay the fees, and nonsuited 
the plaintiff. The above rule having he&a obtained. 



Maj6. 



Huddkstan now shewed cause. The nonsuit was 
quite right in this case. It has never yet been held, that 
an attorney in a cause can be made personally liable to 
a sherifi^s officer for his fees of an execution, or caption 
thereon, unless there is an appointment by the attorney 
of the particular officer as special bailiff. It is clear that 
he is not personally liable for the expenses of a witness 
whom he subpoenas to give evidence in a cause, Robiru 
V. Bridge (a). To make the attorney personally liable, 
there must be circumstances from which a special contract 
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between the parties can be inferred. The aolicitor to a Saa Omrt. 

fiat in bankruptcy is not. liable to the messenger whom he ^ 

nominates, for his bill of fees : and these are very ana- ^^ 

logons cases to the one now before the Court But the Hudson. 

question has been vtrtttally decided in the very late case 

of Maybery v. Manifieid (a). That was an action by 

the sheriff of the county of Brecon against the attorney of 

the execution plaintiff, in a cause for his fees due on the 

execution of a writ of ca. sa« ; and in that case evidence 

was given, that according to the usage in the counties of 

BreeoHy Glamorgan^ and Carmarthen^ the attorney, and 

not the plaintiff, was liable to the sheriff for the fees of 

executing process, and it was proved that the defendant 

must have known of the usage. Mr. Justice CoUman^ 

who tried the cause, was however of opinion, that the 

attorney was not liable, as the sheriff had done no more 

than the exigency of the writ required* and directed a 

verdict for the defendant A rule nisi for a new trial 

having been obtained, the Court held that the ruling of 

Mr. Justice Coltman was right And in that case J5r&, J., 

says, '' the law is, that the client is liable in such a case 

as this." ^Coleridge, J. The question in this case isy 

whether there was not some evidence of an appointment 

of Seal, the pl«ntiff, as special bailiff? Whether the 

writing his name on the bad^ of the writs, taken together 

with the letter directing him to keep possession and not 

sell, was not evidence which ought to have been left to 

the jury of such an appointment ?] But there was no 

evidence to shew what the name '' Sealf** written on the 

writs, meant ; and in the absence of such evidence, this 

Coiut would never construe the mere writing of that 

(a) 16L.J.,N.& 0.8.102, 
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Bail Coitrt. name there by the defendant to amount to an appointment 

'* of the plaintiff as special bailiff* And it has been held, 

^\^^ that the fact of a plaintiff requesting the sheriff to direct 
Hudson. d;, warrant to a particular officer does not constitute the 
latter a special bailiff, so as to render him the plaintiff's 
agent ; Bolton v. Miggat (a). This case was recognised 
by the full Court of Queen's Bench in Ford v. JLeche (&), 
and in Corbet v. Brown (c), which is a still stronger 
case in the defendant's favour. 

Blay 7. Pearson, in support of his rule. First, there was quite 

enough evidence in this case to shew a special employ- 
ment of the plaintiff by the defendant, so as to render 
him liable in this action. All that the cases cited on the 
other side prove is, that the attorney is not personally 
liable, in the absence of evidence of a custom, unless 
there is evidence of a special contract. Now in this 
case, if we take the fact of the plaintiff's name being 
written on the writs by the defendant, with directions to 
levy, and also the letter written to him after the levy, 
desiring him to hold possession, there was ample evidence 
to go to the jury of the special contract, and which 
seems to be quite as strong as that given in Newton v* 
Chambers (d). Then again, by the evidence of Cox, it 
appears that the defendant said, that he would only pay 
1/. Is. for the caption. [Coleridge, J. I was struck 
with that ; but on looking at the sheriff's notes, it nowhere 
appears that any bill of fees was delivered to him by the 
plaintiff.] With regard to the refusal to admit the writs, 
that was clearly wrong. [Coleridge, J. The Secondary 
was under a mistake there no doubt, but by letting them 

(a) 4 Dowl 557. (c) 6 Dowl. 794. 

(6) 6 A. & £. 699. (d) i DowL & Lown. 781. 
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in as pieces of paper you took a ground that waived the ^^ ^««»*- 
objection.] Then^ secondly, this rule was moved on the — — 

Seal 

ground, that the Secondary refused to admit evidence of _ ». 
a custom, that when the officer's name is written on writs 
by the jdaintiff's attorney it is the custom of the officer 
to look to the attorney for payment, and at all events 
there should be a new trial on that ground. 

CoLERiDSE, J. On reference to the sheriflTs notes, 
I find that the evidence proposed to be given was, '' that 
the sherififs officer always looks to the attorney, and not 
to the plairitiff in the action.'' Now *if that were so, I 
think the Secondary was right in rejecting evidence of a 
usage like this, for this would have been to introduce an 
innovation in the law, which makes the sheriff the person 
to whom the primary liability for the fees accrues, and 
would lead to great injustice, as the sheriff might lie by 
and then bring his action against the plaintiff in the 
original suit. Then as to the appointment of the bailiff as 
special bailiff. If such an appointment could have been 
shewn, I think it would have been sufficient to render 
the defendant liable to the plaintiff in this action ; but I 
do not think the evidence went far enough* The mere 
writing by the defendant of the name of " SeaV* on the 
back of the writs, was not sufficient to constitute an 
appointment of Seal as special bailiff, and the letter 
written by the defendant did not carry the case much 
forther. The rule must, therefore, be discharged. 

Rule discharged. 
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April 29. Regina against The Justices of Somersetshire. 



An appeal 
against an 
order of re- 
moral was 
entered and 
respited at the 

sessions, and 
in due time 
before the 
Miehadmas 
sessions a 
notice to 
** enter, prose- 
cute, ana try*' 
the appeal at 
such Mi^tidm 
mas sessions, 
together with 
the grounds of 
appeal (the 



^HIS was a rule calling upon the justices of Stmersei- 
shire .to shew cause why they should not enter 
continuances, and hear an appeal against an order for 
the removal of Sarah Coles, single woman, from the 
parish of Wedmore, in the county of Somersetf to the 
parish of West Permard, in the same county. The facts 
were as follow. The order of removal was made on the 
4th of May, 1846, and served on the appellant parish on 
the 1 8th of that month, together with a notice of charge- 
ability and copy of the examination on which it was 
made. No notice of appeal having been given, the 

SS"foISng P*"?®'^ ^^*8 afterwards, on Friday, the 12th of June 
hut one docu- following, removed from the respondent to the appellant 
parish. At the ensuing sessions for the county of 
Somerset, which were holden on the SOth of June, an 
appeal against this order was duly entered and respited 
ex parte, and on the 8th of September, 1846, a notice 
tha^thrTO^ ^^^ grounds of appeal in one document was duly served 
by the appellants upon George Green, one of the over- 
seers, and James Toogood, one of the churchwardens of 
the respondent parish. This notice omitted to mention 

enter," got >* , , 

hack, and tore that the appeal had been entered and respited, and ran 

off the first 
page, which 
no rewrote, 

omitting the words " to enter,** and introducing a notice of withdrawal of the oriffinal 
notice. He then attached the new page to the rest of the original notice, and re-senred the 
notice and grounds so amended without again procuring the signatures of the appellants. 
At the trial these facts appeared, but there was no evidence of the time of the semce of the 
second notice. 

IfeU, that the introduction of the words ^ to enter" did not vitiate the first notice : that 
the alterations made by the attorney after the notice was signed were such as he was justified 
in making: that the second notice was a sufficient abandonment of the first, and that, as the 
time of service was not proved, the sessions were right in dismissing the appeal, on the 
ground that the notice was not sufficiently proved. 



ment)was 
served upon 
the respondent 
parish. After 
the service of 
such notice, 
the attorney 
for the appeU 



might be 
vitiated by 
the introduc- 
tion of the 
words *< to 
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thus : " This is to give notice to you, &c, that we the Baa Couh. 
undersigned, the churchwardens, &c., do intend, at the ISifl. 
next general quarter sessions, &c., to enter and pro- TheQoEEN 
secute, and try an appeal, &c/* as though it were an The Jwtioesof 

... - SOMKRSET- 

onginai, and not a respited appeaL After these notices bhiab. 
had been served, the attorney for the appellants became 
apprehensive that they might be bad, in consequence of 
their containbg no allusion to the circumstance that the 
appeal had been entered and respited, and he, in conse- 
quence, directed a clerk of the name of Oxley to endea- 
vour to get back the notices from the parish officers of 
JFedmare, and to make certain alterations therein with a 
view of remedying the supposed defects, and then to 
reserve the same. Oxiey accordingly proceeded to fFed- 
more, and succeeded in getting back from Oreen the 
notice which had been served on him, but not in getting 
that which had been served on Toogood, as Toogood 
refused to give it up* He thereupon made the required 
alterations in the notice which he had received from 
Chreeth <^ then served the notice so altered upon 
Toogood* The alteration was made by tearing off the 
first page of the notice, and substituting a new page, 
which was ezactiy the same as the old one, excepting 
that it purported to withdraw the original notice, and 
described the appeal as an appeal already entered and 
respited. All this was done on the same day as that on 
which the notices were originally served, and the altered 
notice was so served upon CHreen, without having been 
submitted to the churchwardens and overseers of the 
appellant parish, and re-signed by them. When the 
appeal came on to be heard at the sessions, the respond- 
ents required the appellants to prove their notice of 
^>peal. The appellants thereupon duly proved the 
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BaU Court, service of the first mentioned notice upon Toogood and 

^^* Green, and there they rested their case. The respondents 

The QuBEN jjjgu p^^ iijg attorney for the appellants into the box, for 

The Justices of the purpose of proving that such notice had been with- 

SOMKBSET- '^ '^ r O 

BHx&£. drawn* That gentleman admitted that he had directed 
the notice to be withdrawn, and that the sabe should be 
re-served after certain alterations had been made in it 
The amended notice was then put into his hands by the 
counsel for the respondents, and he stated that he 
believed that to be the notice which had been served on 
the respondents in consequence of his directions, and 
further, that he believed it to have been so served without 
having been seen or re-signed by the parish officers of 
West Pennard after such alterations had been made in it 
On his re-examination, he stated that he did not know 
these facts of his own knowledge, but only from what he 
had heard from his clerk, and that all which he knew of 
his own knowledge was, that he had directed the alter- 
ations to be made and the notice to be re-served. 

The sessions refused to hear the appeal on the ground, 
as was sworn in the affidavit upon which this rule was 
obtained, that the notice of appeal was not sufficient 
The respondents, in shewing cause against the rule, did 
not, in express terms, deny that this was the ground 
upon which the appeal was dismissed; but they pro- 
duced a copy of the order of sessions, dismissing the 
appeal, and which purported to dismiss it on the ground 
that the appeal was not sufficiently proved. 

Barstow and FUzkerbert shewed cause. This rule 
must be discharged. We are not now prepared to 
contend that the first notice was not a good notice ; but 
it appears by the order of sessions dismissing the appeal 
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that the appeal was dismissed, not beeaiilse the notice was ^^^ <^^»^' 
insufficient, but because the notice was not sufficiently ^^^'* 
proved. The sessions have^ therefore, adjudicated upon The Queeh 
a fact, and not upon a point of law; and where the The Justices 
sessions adjudicate upon a fact, and not upon a point of Somerset- 
law, or of practice involving law, this Court will not 
interfere. IL v. Justices of Kesieven (a), R. v. Justices of 
FUtUshire (&), R. v. Justices of West Riding (c), R. ii 
Justices of Flintshire (d). Nor is there any difficulty 
in suggesting how the sessions may have been led to find 
as a &ct that the notice was not sufficiently proved, for 
there was no evidence before them of the time of the 
service of the second notice. 

PrideauXi Pashley^ and Pkinn^ contra. This rule 
must be made absolute. The sessions have erred on 
a preliminary question not afiecting the merits of the 
appeal; and have in consequence refused to hear the 
appeal, and wherever this is the case the Court will grant 
a mandamus, and compel them to hear it, although they 
may have erred on a preliminary question of fact. This 
is clear from the judgment of Williams^ J., in R. v. 
Justices of Surrey {e). The cases relied upon on the 
other side are easily distinguishable, for in all those 
cases the decisions were on points affecting the merits. 
But in this case there can be no doubt that the sessions 
have erred in matter of law. It is, indeed, conceded 
now that the first notice was perfectly valid, but 
that was denied at the sessions, and the justices must 
either have found that such notice was invalid, or 

(a) 3 Q. B. 819. (e) 1 N. S. C. 247. 

(6) 2 D. & L. 143. (<0 2 N. S. C. 302. 

(e) 1 B. C. R. 12. 

VOL. II. F 
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SaUComrc they. muBt have found that the sobsequent notice was 

^^^* Yalid as a withdrawal, and at the same time invalid as 

The QuKSN n notice. It is quite clear that they could not have 

The JwtiMi decided upon the ground that there was no proof before 

Of 

fioMBEsiT. them of the time of the service of the second notice ; for 
no question was made at the sessions as to such notice not 
having been duly served ; on the contrary, the due service 
was admitted throughout, and with a view of invalidating 
the notice, the respondents relied entirely upon the fact 
that the alterations therein had not been duly made. It 
is, moreover, sworn by the appellants that the appeal 
was dismissed because the notice of appeal was not 
sufficient, and this is not denied by the respondents. 
They have, indeed, produced a copy of an order of 
sessions purporting to dismiss the appeal, on the ground 
diat the notice was not sufficiently proved ; but in a pro- 
ceeding against the justices, as this is, they are not to 
be allowed to make evidence for themselves, and estc^ 
die appellants from shewing what the facts really were, 
by drawing up their order in a form calculated to support 
their own proceedings. 

Cur, ado. tnUL 

Maj 4. Coleridge, J., now gave judgment. After recapitu- 

lating the facts of the case, he proceeded thus. Now it is 
clear that this appeal has not been heard on the merits, 
and that the sessions dismissed the appeal on a preliminary 
point If they had so dismissed it on a point of law, this 
Court would review their decision, and set them right if 
they were wrong. But I think the sessions did not 
decide a point of law, but a point of fact merely. The 
first notice was undoubtedly good, for the words ^* to 
enter** were merely redundant, and could not have misled 
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the respondents^ and if the case had stopped therei the 
sessions roust have heard the appeal. But it did not stop 
there, for there was some evidence before the justices 
that one of the notices first served had been got back 
from the respondents, and re-served on them, with certain 
alterations, %nd that these alterations had been made, and 
the notice so re-served, without the knowledge of the 
churchwardens and overseers of the respondent parish. 
These alterations consisted in the second notice contain- 
ing a countermand of the previous notice and a statement 
that the appellants intended to try an appeal already 
ent^ed, instead of to enter and try an appeal. There 
was no evidence before the sessions of the time of the 
service of this second notice, and it appears from the 
order of sessions dismissing the appeal, that they dismissed 
it on the ground that the notice was not sufficiently 
proved. The question, therefore, is, whether these altera- 
tions were such as the attorney was justified in making, 
without any express warrant from, or fresh signature by, the 
parish officers, and I think the attorney was authorized to 
make these alterations, for they were mere corrections in 
the original notice for the purpose of carrying out the 
intentions of the appellants. There was, therefore, 
evidence before the sessions of an effectual withdrawal of 
the first notice, but there was no proof of the time of the 
service of the second. It appears to me, therefore, that 
they were right in finding, as a fact, that the notice 
of appeal was not sufficiently proved, and it becomes 
unnecessary for me to decide whether this Court will 
interfere by mandamus where the sessions have decided 
wrongly upon a preliminary matter of fact. The rule 
must be discharged. 

Rule discharged. 
F 2 
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1847. 



May 34. 



Thomas against Femtok. 



A bill of 
ezchaoffe wu 
drawn by A, 
upon tod 
aooeptedby 
B,^ for the 
Acoommoda* 
tkm of il., to 
enable A* to 



by B. for the 
acoommoda- 
tbn of A, 
H. did not owe 
any money to 



^SSUMPS IT on a bill of exchange. The declaration 
stated that the defendant, on the S9th of May, 1846, 
made his bill of exchange in writing, and directed the 
same to one Charles Fenton^ the elder, and thereby 
required the said Charles FetUonf the elder, to pay to the 
take up a prior defendant's order 15/., three months after the date 

overdue bill, 

which had also thereof, which period had elapsed before the commence- 

been accepted 

ment of this suit. That the said Charles Fentan, the 

elder, then accepted the said bill, and the defendant then 

indorsed the same to the plaintiff; and that the said 

;^' "^jH *"• Charles Fenton, the elder, did not pay the same, although 

cfleets in his 

hands when 

either of the 

bills were so 

accepted. 

The last bill 

was indorsed 

in bUnk by A,f 

and being 

dishonoured, the holder thereof sued B,, the acceptor, upon it C, an entire stranffer to the 

bill, paid the debt and coats to the holder, without either the authority or knowle^pe of fi., 

and bamg obtained the biU, sued the drawer, A^ upon it, and obtained a Terdict A rule 

nisi to enter a nonsuit, or to arrest the judgment, baring been obtained on several grouads. 

Held,Jiritt that the bill was not funetut officio by the payment of it byCL, and that it might 
be given in evidence without a fr««h stamp, as to ozhaost the stamp, the payment must be by 
the party ultimately liable on the bill, as either the acceptor or the accommodation drawer. 

Seeomd, that the bill was not lest an accommodation bill, because it had been given to 
enable the drawer to take up a former bill, which had been accepted by B» for the accom- 
modation of A,, and that therefore it was suficient to describe it as a bill accepted by J9. for 
the accommodation of A., which was Uie ultimate result of the transaction, without 
mentioning the prior bill. 

Thirds uat want of notice of dishonour of a bill by the acceptor is suffidently ezcnsed fay 
alleging that there were no effects of the drawer in the hands of the acceptor at the time when 
it was presented to him for payment, that it was an accommodation acceptance, and that the 
drawer had sustained no damage by the want of notice of the non-payment of the bill by the 
acceptor, without going on to deny that the drawer had any reasonable expectation when he 
drew the bill that there would be assets of his in the hands of the acceptor at the time of the 
maturity of the bilU 



the same was presented to him on the day when it became 
due, and the plaintiff averred that the bill was so accepted 
by the said Charles Fenton, the elder, for the accommo- 
dation of the defendant, and not otherwise; and that 
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al the time of making and accepting the said bill, and 
from thence until» and at the time when the same was so 
presented for payments the said Charles FetUon, the 
elder, had not any efl^ts of the defendant, nor had 
he received any consideration for the acceptance or pay- 
ment of the said bill, nor had the defendant sustained any 
damage by reason of his not having had notice of the 
non-payment thereof, of all which the defendant on the 
1st of September^ 1846, had notice, and then, in conside- 
ration of the premises, promised the plaintiff to pay him 
the amount of the said bill on request, yet the defendant 
had disregarded his promise, and had not paid the bill, or 
any part thereof. 

Pleas. 1st. That the defendant did not make the bill. 

Skid. That he did indorse the same to the plaintiff. 

Srd. That the bill was not presented to the said Charles 
FetUofij the eldejr, on the day when the same became 
due. 

4th. That the said bill was not accepted for the defend- 
ant's accommodation, and that at the time when the bill 
was drawn, the said Charles Fenton^ the elder, had in his 
hands divers efl^ts of the defendant to the amount of the 
bill. 

Lastly* That the indorsement was in blank, and was 
not a sp^ial indorsement, and that after the bill became 
due and payable, and before the commencement of the 
suit, and before the plaintiff became the holder thereof, 
to wit, on the 1st of June^ 1846, the same was in the 
hands of one H. Clarke^ who was entided to the pro- 
ceeds thereof; and that whilst he was the holder thereof, 
and before the indorsement thereof to the plaintiff, and . 
after the same became due and payable, and before the 
commencement of this suit, to wit, on the said Ist o{June, 
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BaU Qmri. I846j the said Charles Fenion, the elder, paid die said 

J847^ ff^ Ql^^]^^^ ^ho then accepted the same, I9i 2i. 6A, 

Thomas j|, f^]] satisfaction of all principal and interest then due on 

FcKTQN. the said bill, and of all damages and caases of action 

then accrued to the said H. Clarke, so being the holder 

of the said bill, in respect of the non-payment thereof; 

and that the plaintiff first took and received the said (hII 

after the said payment of the same by the acceptance 

thereof as aforesaid, and after the same became due and 

payable. Verification. 

The plaintiff joined issue on the four first pleas, and to 
the fifth replied, denying the payment of the bill by the 
acceptor, on which denial the defendant took issue. 

The cause came on to be tried before the undersheriff 
of Middlesex, oii the llth of February, 1847, when 
it appeared by the evidence that the bill in question had 
been drawn by the defendant upon his father, Charles 
Fenton, the elder, and accepted by him, with another bill 
of the same amount at the same time, expressly for his 
accommodation, to enable him to get them discounted, 
and take up a former accommodation bill for 30/., drawn 
and accepted by the same parties. Charles Fenton, the 
elder, never received one shilling for any of the bills 
80 accepted by him, nor did he owe the defendant any 
money at the time he accepted the bills for him. The 
bill was indorsed in blank, and got into the hands of one 
Clarke, who, as holder of the bill, sued the acceptor, 
Charles Fenton, the elder, upon it* The present plaintiff, 
who is a son*in-law of Charles Fenton, the elder, out 
of kindness to him, and without either his authority 
or knowledge, paid the debt and costs to Clarke, and 
obtained the bill. He then brought the present action 
against the defendant as drawer of the bill. 
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The f^ntiflTa case haying been closed, the defendant's BmU c^mrt. 
counsel claimed a nonsuit on three grounds, first, that the ^^'f* 
plaintiff had no bill in evidence, the bill tendered having Thomas 
been paid after maturity, and therefore could not be Fsmton. 
re-issued for want of a fresh stamp. 

Second, that the allegation in the declaration that the 
bill was accepted for the accommodation of the drawer 
was not proved, it having been given to take up an 
intermediate note. 

Third, that the allegation of excuse, for want of notice 
to the drawer of the non-payment of the bill by the 
acceptor was insu£Scient, as it did not allege that the 
drawer had no reasonable expectation when he drew the 
bill that there would be assets of his in the hands of the 
acceptor at the time when the same became due. The 
undersheriff directed a verdict for the plaiptiff, damages^ 
15/. 4«., giving the defendant leave to move to enter 
a nonsuit. 

On the 27th of Jpril, Pearson obtained a rule, 
calling on the plaintiff to shew cause why this verdict 
should not be set aside and a new trial had, or why a 
nonsuit should not be entered, or why the judgment 
should not be arrested. 

JV. IL Cole now shewed cause. The first ground on Mikj 7. 
which this rule was obtained was that the bill of exchange, "" 
upon which the action was brought, was inadmissible in 
evidence, on the ground that it had been paid before the 
plaintiff became the holder, and therefore was functus 
officio, and consequently could ffot be further negotiated 
without a fresh stamp. This objection is untenable ; it 
is clear that a bill of exchange is negotiable, ad infinitum. 
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Bail Court, until it has been pai4 by the acceptor^ or if an accom- 

modation bill, by the drawer ; even where the drawer^of a 

Thomas {^jn ^hq^ ^m accommodation bill) has paid a bill indorsed 

Vm 

Fenton. by him, and subsequently passes it to a third party, that 
third party may recover against the acceptor; Callow 
V. LavyrencB (a). In that case Lord EUenborough, 
C; J., says, '' A bill of exchange is negotiable, ad 
infinitum, until it has been paid by or discharged on 
behalf of the acceptor. If the drawer has paid the bill, 
it seems that he may sue the acceptor upon the bill, and 
if, instead of suing the acceptor, he puts it in circulation 
upon his own indorsement only, it does not prejudice any 
of the other parties who have indorsed the bill, that the 
holder should be at liberty to sue the acceptor.** In the 
case o{ Lazarw v. Cotrie (6), Lord Denman, C. J., says, 
'' It cannot be denied that if a bill be paid when due, 
hy the person ultimately liable upon it, it has done its 
work, and is no longer a negotiable instrument. No 
person could sue on it ; no person remains liable upon it 
If put into circulation it becomes a bill payable at sight, 
and must have a fresh stamp, 55 Oeo. 3, c. 184, s. 19; 
Holroyd v. Whitehead (c). If a bill, therefore^ be paid 
when due by the acceptor, it clearly cannot be re-issued 
without a fresh stamp; if so paid by the drawer, being also 
payee, it might, in ordinary cases, be re-issued without a 
fresh stamp ; Callow v. Lawrence {d). But the drawer of 
an accommodation bill is in the same situation as the 
acceptor of a bill for value ; he is the person ultimately 
liable, and his payment discharges the bill altogether." 
The only question, therefore, is, whether there was any 



(a) 3 M. & a 95. (e) 1 Marsh, 128 

(6) 3 <). B. 465. (d) 3 M. & S. 95. 
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evidence of a payment by tbe acceptor ; it is clear there Bmi Cavt 
wa$ not, as it was sworn distinctly that the plaintifi^ \M1. 
Thomas, paid the amount of the bill to Clarhe without Tuomab 
the authority or knowledge of the acceptor. The defend- ^£nton. 
ant alleged this pajrment by the acceptor, in his fourth 
plea, and it was for him to prove his plea* which he failed 
to do. Secondly, it is said that the allegation in the 
declaration that bill was an accommodation bill was not 
made out by the evidence, as it was shewn that it was 
accepted to take up a prior accommodation bill, but it is 
submitted that there is plenty of evidence that, this was.an 
accommodation bill, and it is not the less so because the 
defendant stated that he wanted it for the purpose of 
taking up a prior accommodation bill. The declaration 
has substantially been proved, and there is no variance* 
Thirjdly, as to that part of the rule which seeks to arrest 
the judgment for a defect in the declaration, the excuse 
for want of notice is abundantly sufficient It is said 
that the declaration should have averred that the defend- 
ant had no reason to believe that the bill would be paid 
by his father, the acceptor, when due, or that he would 
have effects in the hands of the acceptor at the time when 
the bill became due. This is not at all necessary ; these 
words, no doubt, have been inserted in some cases, but 
quite unnecessarily* The words were inserted in FUZ" 
gerald v. Williams (a), but nothing turned upon them, 
and the case is rather an authority for the plaintifi. We 
have alleged that the defendant has not sustained any 
damage by reason of bis not having had notice of the non- 
payment of the bill ; that is quite sufficient afler verdict, 
even if open to objection upon special demurrer ; Kemble 

(a) 6 Bing. N. C. 68. 
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BaUGmrt. V. MiUs (a). In that case, Thdal, C. J., says, "In 

^1847. declaring upon the banker's cheque,, the plaintiff has 

Thomas stated those circumstances which he thinks sufficient to 
Fenton. excuse him for not giving notice to the defendant of the 
refusal of the bankers to honour his cheque. To this 
count there is a general demurrer only. It is argued that 
the allegations in the declaration are not sufficient to 
excuse the want of notice, since notwithstanding what is 
there stated, the plaintiff may have just and reasonable 
expectation of assets coming to the hands of the banker 
before the cheque was presented for payment; but upon 
general demurrer it is sufficient if we see that the plaintiff 
has excused himself, upon the broad ground that the 
defendant had no assets in the banker's hands. That 
is the ground upon which the early cases were decided^ 
and if the defendant wished to object to the form of the 
declaration, he should have demurred specially." 

PearsoUi in support of the rule. First, as to the stamp* 
The undersheriff ought to have nonsuited, as there was 
no bill properly in evidence before him. It is said on 
the other side, that the payment of the bill by Thomat 
does not exhaust the stamp. It is clear that it did. The 
acceptor was sued on the bill, and it was in fact paid on 
behalf of the acceptor, and it matters not whether by his 
authority or not : being so paid, it could not be re-issued 
without a fresh stamp ; Bartrum v. Caddy (6). Secondly, 
the evidence given did not support the declaration, and 
the undersheriff ought to have nonsuited as soon as it 
appeared that the bill was given to take up an intermediate 
bill. There was no sufficient evidence that this bill was 

(fl) I M. & G. 767. (6) 9 A. & E. 276. 
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an aocommodation bill. [Coleridge, J. You must go ^^'' ^^'■""^ 

further than that before you can inaiat on a nonauit, and ! - 

aay, there was no evidence to go to the jury : you cannot '^"^;''" 
nonsuit for want 6f sufficient evidence ; now the evidence Fai^oN. 
shews that this was in iact an accommodation bilL] But 
I contendf^Hhat the intermediate bill should have been 
pleaded ; here there is a variancej and David v. Preece{a) 
is in point [Coleridge, J. There a diflferent transaction 
was proved to that pleaded ; but in this case the ultimate 
practical result is pleaded, which is sufficient] Thirdly, 
the declaration is bad in arrest of judgment; to make 
the excuse for want of notice sufficient! it should have 
alleged that the defendant had no reasonable ground for 
expecting that it would be paid by the acceptor, or that 
there would be assets of his in the acceptor's hands at 
the time when the bill would become due and payable. 
In Legge v. Thorpe (b), Lord Ellenborough and the 
other Judges express their regret that the strict rule 
requiring notice of dishonour to be given was departed 
from in any case, and knowledge substituted, as it has 
given rise to great inconvenience. The Court will, 
therefore, take care that every requisite is complied with 
to excuse want of notice when that is pleaded. Now it 
is not enough to shew, that the drawer had no effects in 
the hands of the acceptor, if he might have had. In 
^gg^ ▼• Thorpe (c), Lord EUenboroitgh, speaking of the 
question of whether the drawer of a foreign bill could 
protect himself against payment for want of a protest, 
says, *'I do not mean to say that actual value in the 
hands of the drawee, at the time of the drawing, is 
essentially necessary to entitle the drawer to notice in 

(a) 5 Q. B. 440. (b) 12 E«st, 171. (e) Ibid. 
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BaiiCauri. casc of dishonour ; for drcumstances may exist which 
^^*' would give the drawer good ground to consider that he 
Thomas jj^d a right to draw a bill upon bis correspondent." In 
Fenton. Spooner v. Gardiner (a) it was held, tbat where the 
drawer had no effects in tlie hands of the acceptor from 
tbe time of drawing until tbe bill became due» but, 
previous to the delivery of the bill, had given some 
acceptances of his, upon which tbe acceptor had raised 
money, part of which had been returned dishonoured, 
and others were outstanding, that the drawer was entitled 
to notice of its dishonour by the acceptor. Norton v. 
Pickering {b) is also an authority for the defendant. 
With regard to the case of Kemble v. Milk (c), cited on 
the other side, that was a case of fraud by the drawer of 
a banker's cheque, in drawing on a bank where he had 
no efiects, which is an indictable offence ; and no doubt 
where there is fraud by the drawer of a bill or cheque, 
no notice is required. But in the present case there is 
no fraud : the acceptor has given his acceptance for the 
accommodation of the drawer. On all or some of these 
grounds, therefore, this rule must be made absolute. 

CoLERiPGE, J. I will consider the last point which 
is one of very general importance; but as to the two 
first I do not think it necessary, and as to them the rule 
must be discharged. First, as to the stamp. Here the 
plaintiff is a perfect stranger to the bill, and pays the 
amount of it to the indorsee, and becomes possessed of 
the bill; he then goes on to sue the drawer. The 
indorsement by the drawer was an indorsement in blank, 



(a) I R. & M. 84. - (6) 8 B. & C. 610. 

(c) 1 M. & O. 764. 
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and thererore I do not see why the plaintifi, on becoming 
possessed of tbe bill, is not to maintain his action against 
the drawer. The defendant relies on the Stamp Act, 
and says the bill cannot be put in evidence, as the stamp 
has been expended and the bill become /unc/tti officio by 
being paid ; but that is not so. To exhaust the stamp 
tbe payment must be by the party ultimately liable, as 
either the acceptor or the accommodation drawer : here 
it was by a stranger to the bill. Then, secondly, as to 
the evidence that this was an accommodation bill, I 
have no doubt at all, it was clearly sufficient. It is said 
on the part of the defendant, that the whole facts should 
have been set out, and that this bill was given to take up 
another accommodation bill. I do not think that was 
necessary, as this did not make the bill the less an 
accommodation bill. The ultimate result of the whole 
was that which is alleged by the declaration. The rule 
will, therefore, be discharged as to the two first points, 
but I will consider the last point which was moved in 
arrest of judgment. 

Cut. adv. vuU. 
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Thomas 
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Fenton. 



CoLERiDGB, J., now delivered his judgment. This 
was a rule to arrest the judgment after a verdict, for a 
defect in the declaration. In an action against the drawer 
of a bill of exchange, want of notice of dishonour is 
excused by an allegation that there were no effects in the 
hands of the drawer at the maturity of the bill, that it 
was an accommodation acceptance, and that the drawer 
has sustained no damage by want of notice; and the 
question is, whether this allegation is sufficient without 
going on to deny that the drawer had any reasonable 



May 27. 
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BaU Court, expectation when he drew, or during the currency of 
the billy that there would be assets of his at the time of 
Thomas jts maturity in the hands of the drawer. The question 
Fbnton. must be considered as on general demurrer; and, so 
consideredi it seems to me that the declaration is sufficient 
It is alleged that the drawer has sustained no damage by 
want of notice^ and that, to use the language of Tindal, 
C. J., in Kembk v. Mills {a), ** goes to the whole ground 
of defence for want of notice.** The reasonable ezpectar 
tion of assets entitles to notice only on the ground that 
the drawer, under such circumstances as raise that 
expectation, may be damnified by the want of it To 
allege, therefore, that he has sustained no damage, re- 
moves the ground on which the notice is necessary. It 
may also be argued, that the plaintiff is not bound, in 
the first instance, to allege that which cannot be within 
his knowledge, and that such a fact should properly 
come by way of plea. The case above cited is a direct 
authority, unless there is a distinction now between a bill 
and a banker*s cheque, — ^no distinction aeems to'have been 
made in the argument or in the judgment, nor does it 
seem to me that as to this point any exists. The rule, 
therefore, will be discharged. 

Rule discharged. 

(a) 1 M. & Q. 764. 
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Johns against Sanders. * May 8, Jane 5. 



¥N Easter Terra Petersdorff obtained a rule, calling The defendant 

•■• entered an 

upon the defendant to shew cause why the judgment of appcannceto 

■■.•. Ill 1 .^n* '*"* of 8Um- 

non pros signed m this cause shopid not be set aside for mens on the 

irregularity. It appeared that the writ of summons was \s4^BjJi^* 

issued on the 1st o{ August, 1846, and that an appearance |^e m^onA^^ 

was entered on the 11th of the same month: that a he obtained an 

order that 

summons was taken out by the defendant for particulars the plaintiff 

shoald dehver 

of the plaintiff*s demand, whereupon, on the 14th of the to the defend. 

ant's attorney 

said month, the Lord Chief Baron made an order, " that or agent an 
the plaintiff should deliver to the defendant's attorney or writing of the 
agent an account in writing of the particulars of the j^j^^rs 
plaintiff's demand for which this action is brought, and ^^^^^ 
that in the mean time all further proceedings in this cause ^^'V?*^^ 
be stayed.** No particulars were delivered pursuant to ^^^ <" ^ 

mean time att 

this order; and on the S4th of February an order was /wtkerpro' 
made by Mr. Justice Erie, at the instance of the defend- anue tkoM 
ant, that he (the defendant) should *'be at liberty to No jocular 
proceed in this action notwithstanding the order made d^uv^Jdmir. 
herein on the 14th of Jugust, 1846.** Upon this, the ^^^ 
plaintiff's attorney took out a summons for time to ^oT^h^'f"" 
declare, which was dismissed as being premature, there February, 

, . * , , ^ ^ . \., . 1847, obtained 

having been no demand of declaration. On the 27th of an order 
February the defendant obtained an order, rescinding the former order, 

and on the 
following day 
demanded a declaration, whiefa not being delivered, he signed judgment of non pros on the 
4tb of March. Hdd, (upon a motion to set aside such judgment, on the |fround that time 
did not ran against the plaintiff during the pending of the order for particulars,) that the 
judgment was regular. 
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Baa Omrt. order of the Lord Chief Baron of the iith of Jvgutt 

____ previously, which was served upon the plftintiflTs attor- 

^^^^ neys on the same day, together with a demand of deda- 

Sandses. ration ; and on the following 4th of March (no declaration 

having been delivered) judgment of non pros was signed 

by the defendant. The present rule was obtained upon 

the ground, that time did not run against the plaintiff 

during the existence of the order for particulars. 

Cowling shewed cause. The question is, whether or 
not time runs against a plaintiff during the existence of 
such an order as that of the 14th of August last? If it 
does, the judgment of non pros is regular, but if it does 
not run the judgment is irregular. There appears to 
be a distinction as between plaintiffs and defendants ; as 
against the latter time does not count when proceedings 
are stayed, but it is otherwise with the former. Kirby 
V. Snowden (a) is in point. In that case there had been 
a summons for particulars before declaration, and an 
application was made three months afterwards, and a 
rule was moved for, calling upon the plaintiff to shew 
cause why he should not deliver particulars of his demand 
within two days, or, in case of his not doing so, why the 
defendant should not be at liberty to sign judgment of 
non pros : but Mr. Baron Jlderson, in refusing the rule, 
said, " This is a novel application, and I think ought not 
to establish a precedent of this sort. The practice is, 
that if the plaintiff does not proceed within twelve months 
the cause will be out of Court.** So that it was clearly 
assumed, that the order for particulars did not prevent 
the time within which the plaintiff ought to declare from 
running against him. 

(a) 4 Dowl 191. 
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Petersdorff^ \% support of the rule. By the express Bail Court. 

words of the 13 Car, 2, stat. 2, c. 2, s. 3, no judgment of : 

non pros, can be signed until the end of the Term next ^^l^^^ 
following the appearance (a), so that the plaintiff has two Sandebb. 
Terms during which to declare before he can be compelled 
to declare, and as in the present case the proceedings were 
stayed, the act of Parliament would be a nullity, unless 
the plaintiff were allowed the same time for declaring 
after the obstruction is removed, as he would have had if 
it had not taken place. The order in question was a 
bar to the further proceeding in the cause until the 
particulars bad been delivered : as the plaintiff, therefore, 
had no power during that period to proceed on with the 
action, it would be unjust to reckon it as running against 
him. The general rule as applicable to such cases 
appears to be, that where -proceedings are stayed, they 
are afterwards taken up at the point at which they were 
arrested. 

Cur. adv. vulL 

WiGHTMAN, J., delivered the judgment of Erlb, J., Juno, 
as follows. In this case the defendant had obtained an 
order for particulars of the plaintiff's demand before 
declaration, with a stay of proceedings until delivery, 
and when two Terms had elapsed without any delivery, 

he obtained an order to rescind his former order, and 

• 

(a) This section enacts, " And unless the plaintiff or plainti& in any 
inch writ, bill, or process named, shall put into the Court from where such 
writ, bill, or process did issue, hb or their bill or declaration against the 
person or persons so arrested in some personal action or efeetione/hmw of 
lands or tenements before the end of the Term next following after appear- 
ance ; that then a nonsuit for want of a declaration may be entered against 
the said plaintiff or plaintift in the said Courts respectiyely," &c. 

YOL. II. G 
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demanded a declaration, and after ^ur days signed 
judgment of non pros* 

The plaintiff has moved to set aside this judgment, 
contending that he had the same time for declaring after 
the order rescinding the order for particulars had been 
obtained, as he had when the order for particulars was 
obtained. But I am of opinion that the judgment is 
regular. The non-delivery of particulars by the plaintiff 
was a default on his part, and bis default does not deprive 
his opponent of any benefit from the lapse of time. 



Rule discharged, with costs. 



The Queen against The Justices of Middlesex. 

(Holy Trinity against Saint James, 

ClerkenwelL) 

Anappetl ¥N Michaelmas Term Pashley obtained a rule, calling 
order for the upon the justices of Middlesex to shew cause why a 

expeosef of the 

mainteiuuice of « lunatic pauper, made under sect. 62 of the 8 & 9 VteL c. 126, is tnbject to 
all the incidents of an appeal against an order of removal, one of which is the sending.a copy 
of the examinations upon which the order is founded. 

An order was made under the foregoing section, and directed to *' The Treasurer of the 
Guardians of the Poor of the City of London Union,** and was served on the assistant clerk 
of such board of guardians, on the 4th of December, 1846, but no copy of the examinations 
was sent On the 23rd of the same month, the relieving officer of Uie union paid for and 
obtained such copy, which had before been refused unless paid for. The next senions were 
held on the 6th of 'Jtumary, but no appeal was entered ; but at the succeeding April sessions 
the churchwardens and overseers of tne parish in which the lunatic had been adjudged to be 
settled, and which was within the said union, enti^red an appeal against the said order of 
maintenance. This appeal was adjourned to the July sessions, when, upon its coming on for 
trial, it was objected, on the part of the respondents, that as the appellants had not appealed 
at the January sessions they were too late to appeal at the April sessions, and the justices 
being of this opinion dismissed the appeal. Upon a motion for a mandamus to hear the appeal, 

HeU, that a copy of the examinations should have been sent, and that as it was not sent, and 
not obtained until the 23rd of December ; the appellants were not bound to have appealed at 
the January sessions, and were in time at the April sessions. 

Held, also, that the churchwardens and overseers of the parish in whieh the lunatic was 
adjudged to be settled, were proper parties to appeal, notwithstanding the order was not 
directed to them. 
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mandamus should not issue, commanding them to enter ^f*^ C^>«^- 
continuances and hear the appeal of the churchwardens ' 



and oferseers of the poor of the parish of Holtf Trinity ^ Th« ^^^"^^ 
in the city of London^ against an order of two justices, The Jiwtioet 
whereby the treasurer of the guardians of the poor of Middlbssx* 
the City of Lofuhn Union were ordered to pay to the 
churchwardens and overseers of the poor of the parish of 
Saint James, ClerkenweU, in the county of MidcUesem, 
the sum of 1&* 6d.f expenses incurred on behalf of the 
said parish in and about the examination of Sarah Grimes ^ 
a pauper lunatic, and her conveyance to a house duly 
licensed for the reception of insane persons, and also to 
pay weekly to the proprietor of the said house, from the 
1st o( December, 1845, for and during so long a time as 
the said lunatic should be confined there under the said 
order, the sum of il«* for the charges of her future 
lodging, maintenance, medicine, clothing, and care, and 
to hear and determine the merits of the said appeal. 

It appeared that by an order dated the S9th of 
November, 1845, after reciting that the said lunatic 
had been by the said justices duly placed in an 
asylum, and that the parish officers of Saint James, 
Clerienwell, had made application to the said justices to 
inquire into the place of s^tlement of the said pauper 
lunatic, and that by an order dated the 24th of November, 

m 

1845, they adjudged her settlement to be in the parish of 
Hohf Trinity, in the city of London ; the treasurer of 
the guardians of the poor, of the City of London Union 
was directed to pay to the churchwardens and overseers 
of the parish of Saint James, derkenweU, the sums 
before mentioned for the maintenance of the said lunatic 
pauper. This order was directed, ** To the treasurer of 
the guardians of the poor of the City of London Union, 

q2 
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in the city of London,^ and was aerved on the assistant 
clerk of the board of guardians of the poor of the City of 
London Union on the 4ith of December following, who 
accepted service on behalf of the treasurer of the said 
Union* No copy of the examinations upon which the 
order had been made was sent with it Upon this, 
applicatioh was made by the relieving officer of the CUy 
of London Union for a copy of such examinations ; to 
which a reply was given, that as the statute does not 
require the examinations to be sent, the copy would be 
furnished only upon payment: and it was not until 
the SSrd of December that, the amount having been 
paid, the copy examinations was received. The follow- 
ing sessions commenced on the 6th of January , but no 
appeal was entered. On the 9th of Februaryy notice 
and grounds of appeal were served by the parish officers 
of Holy Trinity on the parish officers of Saint Jamee^ 
CkrkenufeU, for the next April sessions; at which 
sessions the said appeal was adjourned to the ensuing 
July sessions. Upon the appeal coming on for trial at 
the said sessions, it was objected, on the part of the 
respondents, that the appellants were out of time with 
their appeal, for that they were bound to have appealed 
at the January sessions, and that not having done so, 
they were too late to appeal at the April sessions. The 
sessions being of this opinion, they refused to hear the 
appeal. 

The present rule was obtained on the ground, that as 
the respondents had not sent a copy of the examinations, 
and as such copy was not obtained in fact until the 
33rd of December, the next practicable sessions were 
those of April, and not of January. 
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Bodkin and BoatKby shewed cause. There are two 
questions now for the consideration of the Court. First: 
whether or not the respondents were bound to have sent 



BaU Court, 

1847. 

The Queen 

9. 

a copy of the examinations? Second: whether or not l^^-^^^c^ 
the churchwardens and overseers were the proper parties Middlesex. 
to have appealed? The first quesUon will be decided by 
the construction to be put upon the 8 & 9 Vict. c. ISG, 
8. 6S. By sect. 58, power is given to the justices to 
inquire into the settlement of a lunatic pauper confined 
in any asylum^ and to make an order adjudging his 
settlement; and by sect OS, if it is adjudged that the 
pauper belongs to some other parish than that from 
which he was sent to such asylum, the justices are 
empowered to make an order upon the treasurer of the 
guardians of the union including any parish, or the 
overseers of the parish in which such lunatic shall be 
adjudged to be settled, for payment to the treasurer of 
the guardians or overseers of the first mentioned union 
or parish, all expenses of the examination, conveyance, 
maintenance, &&, of such lunatic ; '* Provided always, 
that the guardians of any union or parish, or the over- 
seers of any parish, township, or place affected by any 
such order, may appeal against the same in like manner 
as if the same were a warrant of removal ; and in case of 
such appeal, the guardians of the union or parish, or the 
overseers of the parish, township, or place, or the clerk 
of the peace of the county to which such lunatic was 
chargeable before such order was made, may defend such 
appeal ; and the persons appealing or intending to appeal^ 
and the persons defending such appeal, shall have all 
the same powers, rights, and privileges, and be subject 
to the same obligations in all respects as in the case of 
an appeal against a warrant of removal." The appellants 



86 TRINITY TERM, 

BaU OntrL contend that the foregoing proviso incorporates sect. 79 
1__ of the 4 & 5 Wm. 4, c. 76 (a), which requires a copy of 



The Queen tj,^ examination, upon which an order of removal is roade^ 
The Justicei to be sent to the appellant parish, and that inasmuch as 
ViiBDhESEx. no copy of the examinations was sent in this case in time 
to have enabled the appellants to have appealed at the 
January sessions, they were not bound to have gone to 
those sessions. It is admitted, that if the examinations 
ought to have been sent, the appellants were right in 
their appeal, but that if there was no obligation to send 
them they were too late. There is no provision in the 
8 & 9 Fict c. 126, which requires the examinations to 
be sent ; all that the act requires to be sent is the order 
of maintenance. [fFightman, J. The 62nd section says, 
that the persons appealing *^ shall have all the same 
powers, rights, and privileges** as in the case of an appeal 
against an order of removal.] That can have no reference 
to proceedings antecedent to the appeal ; it merely means 
that an appeal under this act shall be conducted as an 
appeal against an order of removal. But the sending of 
the copy of the examinations is altogether independent of 
the appeal, and is something which is done by the removing 
parish. This provision as to the examinations was intro- 
duced for the first time in the 4 & 5 Wm, 4, c. 76, and its 
object was to prevent an unnecessary removal ; but under 



(a) By this section it is enacted that ** no poor person shall be removed 
or removable under any order of removal, from any parish or workhouse by 
reason of his being chargeable to or relieved therein, until twenty-one days 
after a notice in writing of his being so chargeable or relieved, accompanied 
by a copy or counterpart of the order of removal of such person, and a 
copy of the examination upon which such order was made shall have been 
sent by post or otherwise, by the overseers or guardians of the parish 
obtaining such order, or any three or more of such guardians to the over- 
seers of tho parish to whom such order shall be directed,** &c. 
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the 8 & 9 Fiet. there is no removal, as the pauper is in the Satt Qmrt. 
lunatic asylum. This question was much discussedin a case '' 



under the former lunactic act, 9 Geo. 4, c. 40, Reg. v- The '">« ^^^^^ 
Justices of the West Riding of Yorkshire (a), in which The Justiceg 
Mr. Justice WiUiams thought the provisions of sect. 79 Middlesex. 
of the 4 & 5 Wm. 4, c. 76, wholly inapplicable to 
the case of a lunatic pauper. So, too, in Reg. v. The 
Recorder of York (&), Mr. Justice Wightman distin- 
guished appeals under the present act from those under 
the 4 & 5 Wm. 4, c 76. [Wighttmrh J. It was not 
contended in that case that the 79th section came into 
operation.] Secondly, the churchwardens and overseers 
were not the proper parties to have appealed. The 
order of maintenance is made upon the treasurer of the 
guardians of the poor, and the act gives the appeal to the 
parties upon whom the order is made ; but the appellants, 
in this case, were the churchwardens and overseers. 
[Wightman^ J. The parish is the party aggrieved, and 
therefore their officers were the proper persons to appeal* 
The words are, ** afiected by such order," and it is 
reasonable that this should be so, for the order may 
be made on parties who are not in fact afiected by it, but 
the parish officers would certainly be interested.] 

Pashley, in support of the rule. The appeal, though 
nominally, against the order of maintenance is, in effect, 
against the order of settlement It is admitted, on the 
part of the appellants, that they must give their notice of 
appeal on receiving the copy of the examinations, and 
must conduct their appeal as though it were against an 



(a) j4fUe, Tol. 1, p. 55 ; 2 New Sess. Ca. 304, S. C. 
(6) Ibid, p: 225 ; 2 New Sen. Ca. 502, S. C^ 
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same obligations, and it is quite as necessary that in 
The Queen order to enable the appellants to judge of the propriety of 
The Justices appealing, and of appealing with effect, against an order 

Oi 

Middlesex, under this statute, that they should have a copy of the 
examinations, as though they were appealing against an 
order of removal under the 4 & 5 JFm. 4, c 76 ; without 
knowing the grounds upon which the order was made, it 
is impossible that the parish officers can judge of the 
propriety of appealing. The statute evidently intended 
that appeals under this act should in all particulars be 
subject to the provisions of the Poor Law Amendment 
Act. 

Cur. adv. vulL 

June 12. WiOHTMAN, J. I am of opinion that the appeal 

against the order of maintenance is in effect and really an 
appeal against the settlement of the lunatic, and that it 
was the intention of the Legislature that such an appeal 
should have all the incidents of an appeal against an 
order of removal, and it is clear that if this had been such 
an appeal the copy of the examinations must have been 
transmitted, and I think they ought to have been sent in 
the present case, and as they were not sent, I think the 
appellants were justified in passing over the January 
sessions. The rule, therefore, will be absolute. 

Rule absolute. 



r 
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BowDiTCH against Toulmin. ^ ^g 



^JOGGINS moved for a rule, calling upon the plain- iTie defendant 

^^"^^ __ WAS dGscriliMl 

tiff to ahew cause why the writ of summons, copy, in the writ of 
and service should not be set aside for irregularity. The ^^EdwartT 
copy served was directed, •• To Edward Toulmitiy of ^^^^^nthe 
Claphamf in the county of Surrey /" and it was objected ^^^ 2^ 
that this description was too larire, and that the writ Upouanobjec- 

/ ® ' tion taken 

should have staied what place in Clapham the defendant that tbe des. 

cription of 

resided at, — the 2 fFm. 4, c. 39, s. 1, requiring, " that - at^ham" 

was too ff e~ 

the place and county of the residence or supposed resi- nerai,asitwas 
dence of the party defendant" shall be mentioned. The ^^ungoT 
defendant in his affidavit described himself as of •* No. 6, ^^I (K 
South Island Place, Clapham Road, in the county of ffHS^nt's 
Surrey, \_fVightmany3. Why is this description not *ffidaTitthat 

Clapham was 

sufficient?] It is too general. Clapham, as is well a place con- 
sisting of 
known, is a large place consisting of many streets, several streets) 

[Wightman, J. Is that so stated in the affidavit ?] It is cription was 
not. But the defendant describes himself as of a parti- '""^"^^^ 
cular place in Clapham,. and the writ should have iden- 
tified him as being the same party as is there residing. 



WiGHTMAN, J. In the case of Cooper v. Wheale (o), 
in which the defendant was described as '^of Tufton 
Street, in the county of Middlesex^ the description was 
held to be sufficient. Now that was just as general as 
the present writ, for Tufton Street may have been a mile 
long. I think the description is quite sufficient 

Rule refused. 

(a) 4Dowl.28L. 
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Ma y 27. The QuEEN cgaiust George Best and Othere. 



A notice was 
affixed by the 
chorchwardens 
and ovenieen 
ta the door of 



QN a former day (1st of February, 1846) M» Chamben 
obtained a rule, calling on George Best, Henry 
HaUey, and Henry Drummond, Esquires, three justices 
onAKMdky, * of ^he peace for the county of Surrey f and also one John 

Weaver, to shew cause why a writ of mandamus should 
not issue directed to the said justices, commanding them 
to grant a warrant of distress, under their hands and 
seals, for levying on the goods of the said John fFeaver 



the 25th of 
3foreA, 1846, 
appointmg a 
▼estry meeting 
to be held on 
the sncoeeding 
Wednetday^ 
to nominate 

new officers of the sum of 1/. 1 U. 5dL, rated and assessed upon him, in 
the ensuing &nd by a rate and assessment made for the repair of the 
irestiy was held highways of the parish of Shal/ord, in the county of 
bpnrsuance Surrey. 



of the notice, 
and the parish, 
after nominat- 
ing the over- 
■eers, pro- 
ceeded to 
alect two 
persons ■• 
surreyorsof 
the highways. 

Beld^ that 
this appoint- 
ment of sur- 



It appeared by the affidavits, that Shalford is a parish 
situate in the Guildford division of the county of Surrey, 
and maintains its own highways. On the 25th of March, 
1846, which was a Sunday, the churchwardens and 
overseers of Shalford affixed a notice in writing, signed 
by the churchwardens, on the principal church door, 
appointing a parish vestry meeting to be held on the 
following Wednesday to nominate new officers for the 

in 



Yeyors was 
invalid under 
58 Geo, 3, 

c69, s. i.the parish for the ensuing year. A vestry was held 

notice of the 

meeting not pursuance of the notice upon the appointed day. New 

baring Deen 

given** three overseers were appointed; and two persons, named 
before th?* Nimrod Mitchell and John Budd, were elected surveyors 
wM^J^ddT^^ of the parish for the ensuing year. These appointments 

i?eU also, that 

where justices 

in special session for highways appoint asurwyor under sect. 11 of 5 & 6 Wm, ^ c 60, they 

must appoint at some subsequent special session for highways to that at which the neglect or 

reftisal of the parish to elect is proved to them, and that the llth section is not merely 

directory in this respect. 



Third, A rate may bo made and levied, although there is another rate eiistinf at the time, 
which was made on a former day for the same purpose, but is not wholly owlected ; but 
concurrently existing rates are illegal if made for tne sameiieriod of timou 
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Were Knade by the majority of the vestry then assembled. 
On the 25th of April following, a special sessions for the 
highways was holden at Ouildford, when the outgoing 
surveyors ot Shalford delivered up their accounts to the 
magistrates, and gave in the names of Mitchell and Budd 
as the surveyors appointed by the vestry to succeed them. 
It further appeared, that a special sessions for the 
highways had been holden on the 11th of the latter 
month, when the justices assembled were of opinion, 
that the election of the surveyors of the highways by the 
vestry was not a valid election within the statute (5 & 6 
Wm. 4, c. 50), inasmuch as no public notice for the 
meeting of the vestry had been g^ven on the S5th of 
Marchy ** three days at the least** before the day for the 
holding the same; and, therefore, they nominated Sir 
Henry Austen and George Davis to be surveyors of the 
parish until the then next annual meeting for the nomi« 
nation of overseers, or for the election of surveyors. 
Subsequently, the account books were handed over to 
Sir Henry Austen and Davis by the old surveyors, and 
on the 1st of October, 1846, Sir Henry Austen and Davis 
made a highway rate for the repair of the parish roads, 
which was duly allowed by two justices, and published. 
Many of the ratepayers refused to pay this rate, and a 
part only of it was collected ; and on the SOth of November 
following, Sir Henry Austen and Davis made another 
highway rate for the repair of the parish roads, which 
was also allowed by two justices, and published. By 
this second rate, the said John Weaver was assessed in 
the sum of 1/. \\s. 5d. as occupier of certain houses and 
land within the parish. Weaver refused to pay this rate, 
and a summons was thereupon issued against him to 
ajppear and $h?w cause before the justices at Guildford 
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why be refused to pay. He accordingly appeared^ and 
alleged as a reason for the non-payment that the rate 
was illegal^ on the ground that the persons making it. 
Sir Henry Aiuten and Davis, were not properly appointed 
surveyors of the highways, and, therefore, they had no 
power to make the rate. The justices decided, that the 
excuse alleged by Weaver was insufiicient^ but declined 
to enforce the payment of the rate without the inter- 
vention of this Court. On the 19th of Decernber, another 
application was made to the justices, the now defendants, 
for a distress warrant to enforce the rate. The defend- 
ants, however, still refused to grant it. Whereupon, as 
the rate remained unpaid, the present rule was obtained. 



Maj3. Wordsworth now shewed cause. There are three 

questions to be considered in this case, and it will be 
advisable to advert to them separately. First, were 
Mitchell and Budd legally elected as surveyors of the 
highways for the parish of Shalford i For, if they were, 
it is clear that this rate was invalid. Now the validity of 
the election of MitcheU and Budd depends upon the 
construction to be put on the 5th and 6th sections of 
5 & 6 Wm. 4, c 50, and 58 Geo. 8, c. 69| s. 1, — whether 
in fact the notice of Sunday , the S5th of March, for the 
holding of the vestry meeting, was a good notice, so as 
to enable the parishioners assembled in vestry on the 
following Wednesday to proceed to the election of 
surveyors o( the highways. By section 6 of 5 & 6 
Wm, 4, c. 50, it is enacted, ** that the inhabitants of every 
parish maintaining its own highways, at their first meeting 
in vestry for the nomination of overseers of the poor in 
every year, shall proceed to the election of one or more 
persons to serve the office of surveyor in the said parish 
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for the year then next ensuing." This shews that the 
election or nomination of the overseers must be in vestry 
assembled; and by the 58 Geo. 3, c. 69, s. 1, no vestry 
18 to be holden ''until public notice shall have been given 
of such vestry, and of the place and hour of holding the 
8ame> and the special purpose thereof, three days at the 
least before the day for the holding such vestry." It 
must, therefore, be admitted, that the notice was insufB* 
dent so far as the appointment of overseers was concerned, 
there not having been three clear days' notice ; Dobion v. 
Fuuy{d). There was, therefore, no vestry; but*aIthough 
that was so, the ratepayers were, under the act, entitled 
to assemble and make the appointment of surveyor in the 
same manner as the vestry, and the appointment of 
MUcheU and Budd in this case must be taken to be an ap- 
pointment, not by the vestry, but by the ratepayers, and so 
the 58 Qeo. 3, c. 69, s* 1 , does not apply, and the election 
was a valid one. Then, secondly, if the appointment of 
Mitchell and Budd was bad, so also was that of Sir Henrf/ 
Austen and J)aoii irregular and bad, and a rate made by 
them cannot be enforced. The 1 1th sect of 5& 6 Wm. 4, 
c. 50, provides, that in case the neglect of a parish to elect 
a surveyor of the highways appears on oath befo/e the 
justices at special sessions for the highways, they shall, ''at 
their next succeeding special sessions for the highways,** 
appoint a surveyor themselves. In the present case. Sir 
Henry Aueten and Davis were appointed by the justices 
at the same special sessions for the highways at which 
they received notice that the office was vacant This 
they had no power to do, but should have appointed at 
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the next suooeeding special sessions for the highways. 
Thirdly. The attempt to enforce the rate of the 25th 
o{ November is illegal, there being a prior concurrently 
existing rate, partly collected of the 1st of October. Now 
it is clear law that a warrant of distress cannot legally be 
issued to enforce one of two concurrently existing rates, 
only one can be collected* In Reg, v. The Jnhabiianii of 
Fordham (a), Lord Denman, C. J.; says, '' It was argued, 
though not very confidently, that there may be two rates 
for the same period. I think that cannot be; if a rate 
already eiist, no one should be called on to pay a second." 
In this case, too, the parties were wrong to apply for a 
mandamus, but should have brought the matter before 
the quarter sessions, as they were enabled to do under 
the 105th section of the act (A). [Erie, J. The confir- 
mation of a bad rate by the sessions would not make it a 
valid one. It was more for the party who resisted the 
levying the rate to appeal against it. The surveyors 
wish to collect the rate, and a mandamus to the justices 
to issue a distress warrant is only a means of execution.] 
But it does not appear that the time within which 
Weaver might have appealed* against the rate expired. 
Lastly* The Court will not place the justices in 
jeopardy by compelling them to issue a distress warrant 
when the law is doubtful. This has been decided in many 
cases in this Court. [Erie, J. It was in order to obviate 
that difficulty that the 6 & 7 Fict. c. 76, was passed.] 



Montagu Chambers (Phipeon mih him) contf iu Under 



(a) 11 A. & EL 73. 

(h) B. 0. St. Albany 3 B. & C. 638. 
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the circnmstances disclosed by tlie affidavits in this case, 
it is submitted that this is especially a case in which the 
Coart will grant a mandamus. The justices are doubtful 
as to what course they should pursue, and the Court, 
by issuing a mandamus, will direct the justices how to act. 
With regard to the first point, it is clear that the appoint- 
ment must be by a vestry legally constituted and assembled 
under the 58 Geo. 3, c. 69. That was not the case here, 
there not having been '' three clear days' ** notice given. 
It was contended, on the other side, that this was only 
necessary as far as the appointment of the ovei^eers, but 
that as the parishioners were dssembled they might elect 
the surveyor, no matter how they were called together. 
That is not so ; the surveyor must be appointed by the 
rate payers, at a meeting held under the act, and as this 
meeting was invalid as a vestry meeting, so it was also as 
a meeting under the act. [Erlef J. It appears to me that 
three clear days' notice was necessary, and that, there- 
fore, as that was not given the election of the first set of 
surveyors was bad.] Then, secondly, was the course 
taken by the justices in appointing a surveyor a proper 
one, assuming that the firtft appointment by the vestry 
was invalid? The justices were bound to appoint a 
surveyor to hold office until the next year. The 11th 
section of the 5 & 6 Wm* 4, c. 50, is merely directory, 
and not compulsory, and does not compel the justices to 
postpone appointing a surveyor until a subsequent special 
sessions for highways, after they have notice that the 
office is vacant. There is no reason whatever why there 
should be such delay, and there are no negative words in 
the section to restrict the justices firom appointing on the 
same day that the non-Appointment by the vestry is shewn 
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to themi Rex y. The Jtuticet of Derbyehire (a), is an 
authority for the position now contended for. That case 
was decided upon the first section of 13 Geo* 3, c. 78, the 
words of which are similar to those in 5 & 6 JVm, 4, 
c 50, and Lord EUenborough there says, '' This part of 
the act is only directory to the magistrates to make the 
appointment at the time mentioned, but there are no 
negative words to prevent them from exercising their 
office in that respect at any subsequent time, if it shall be 
necessary •** In that case, no doubt, the objection was 
that the appointment was made too late, but the principle 
decided is the same, namely, that the clause is directory. 
There are no cases in which an objection has been taken 
to an appointment being made too early. R. v. Sparrow 
and Others (6) is another case to the same effect as J2. v. 
The Justices of Derbyshire (c), and is cited in it. Thirdly, 
it is said that neither of two concurrently existing rates 
can be collected, and a case was cited to support that propo- 
sition. The facts, however, of that case were totally difie- 
rent; if the principle contended for were correct, no new rate 
could be made if there were a single defaulter as to aformer 
rate. The doctrine of such rates being illegal is founded 
on the supposition of both rates being made concurrently 
for the same period, which is not the case here. In Reg. 
V. Fordham (J), the judgment of Lord Denmafh C. J., 
depended on the fact of the two rates being made concur- 
rently for the same period [Erh, J. No doubt, in 
practice the whole of one rate is seldom, if ever, collected 
before a new one is made, and there is nothing illegal in 
levying the second rate under those circumstances, and 



(a) 4 Eut, 143. 
Ch) 2 8tr. 1123. 



(c) 4 East, 142. 
(il)ll A.&E.7d. 
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as far as I gather the iacts in this case the fair inference 
is that the two rates were for different periods, and so 
they are not illegal. The only point on which I have 
any doubt is as to the appointment of Austen and Davis 
under the 11th section of 5 & 6 Wm. 4> c. 50, and on 
that point I will take time to consider. 

Cut, adv. vult* 
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Coleridge, J., now delivered judgment for Erlb, J. 
On shewing cause against a rule for a mandamus com- 
manding the justices to take steps for levying a rate for 
highways, it appeared that the validity of the appointment 
of surveyors for the highways by the vestry was disputed, 
on the ground that a notice on Sunday for a vestry on 
Wednesday was not a notice of three days at least, and 
these facts were shewn to the justices at the special 
sessions for highways, and they at the same sessions 
appointed the surveyors who made the rate which it was 
sought to enforce by the mandamus. One question 
rused was, whether this appointment was valid under 
5 & 6 Wm. 4, c. 50, s. 11, whereby it is enacted that 
in case the neglect of a parish to elect a surveyor 
appears on oath to justices at a special session for high- 
ways, they may at their next succeeding special sessions 
for the highways appoint a surveyor; and I am of opinion 
that it was not The enactment is clear that the interval 
between two special sessions for the highways is to be 
interposed between shewing the neglect of those who 
have the primary right to elect, and the appointment by 
the authorities substituted in case of such neglect, and 
there seems good reason for the interval, as the alleged 
neglect may be denied or explained, and as inquiry may 
be requisite to enable the justices to ascertain who are the 
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fittest persons to be appointed. The appointment of the 
surveyors being invalid, the rate made by them cannot be 
enforced, and the rule must be discharged. 

Wordsworth prayed for the costs of the rule. 



CoiiERiDOE, J. Do you appear for the justices ? 

Wordsworth. My brief is indorsed, " To oppose the 
rule being made absolute.** 

Coleridge, J. If the justices were at the cost of 
shewing cause, the rule should be discharged with costs 
as to them, but not otherwise. 

Rule discharged- 



May 27, 28, In the Matter of the Constables of Hipperholme 



id ( 



and Juno 4. 



cum Brighthouse. 



A vestry was T^IGGOTT moved for a rule to shew cause why a writ 

bold under the -..,i, . ,. ,. 

I8tb section of Certiorari should not issue to bring up a resolution 

c. i09, to con- of the vestry of the parish of Hipperholme cum Bright- 
p^d^constab^^^ Aottfc, whereby it was resolved, under the 18th section of 
'^'inl^for'l^e ^ * ^ Vict c. 109, that paid constables should be 
parisb^anda appointed for that parish, and certain persons were 

resolution was * * ^ * ^ ^ * 

come to no- nominated to that office, with salaries ; and also the order 

minatin^ cer* 

tain persons as of certain justiccs Confirming the resolution and nomina- 

cons tables, 

with a salar^r. 

This resolution and nomination were confirmed by certain justices, under the 18th section of 

the same act. A motion being made for a certiorari to bring up this resolution, and the 

confirmation of the nomination by the justices at petty sessions : 

Hdd, that a certiorari will not lie to the chairman of a vestry to bring up the resolution of 
the vestry, but that it does lie to the justices to bring up the order of the justices at petty 
sessions, confirming the nomination and appointment 



i 
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tiou at a petty sessions holden for the appointment of Sail Court. 

constables under the 19th section of the same act It ^o^*» 

was sought to quash the resolution and orderi on the In the Matter 

ground that the proceedings at the vestry had not been Hifpf.rhoi.me 

1 •i*.A^ A r%rx i»^^ a rtK cum BrIGHT- 

m accordance with 68 Geo. 3, c. 69, and 59 Geo. B, c oo, houbh. 
which are acts for the regulation of parish vestries. 
IColeridge^ J. Before you state the objections to the 
appointment of the constables, you must clear your 
ground, and shew that certiorari will lie in this case. Is 
there any instance of a resolution of vestry being re- 
moved ? Must you not make out that the vestry is a 
Court ?] It is submitted that the resolution of the vestry 
is a judicial act, and if this resolution be not quashed, on 
certiorari, there is no other way to prevent the ratepayers 
being saddled with the annual payment of these constables, 
which they contend they ought not to be, as they have a right 
to constables without salaries. [Coleridge, J. To whom 
do you propose the writ should go ?] To the chairman 
of the vestry and the two magistrates, as they have acted 
on the resolution, and appointed the constables^ I propose 
to bring up both the resolution and the appointment. 
[Coleridgef J. If this resolution of the vestry be illegal, 
the overseers of the poor need not act upon it ; but as 
they are under the 20th section of 5 & 6 Vict. c. 109, to 
pay the salary, they may avail themselves of the irregularity 
by refusing to pay the salary.] The difficulty is, that 
the resolution has been acted on by the magistrates, and 
are the overseers to set themselves up to dispute it 7 No 
doubt the application is rather a novel one, it only be- 
coming necessary since 5 & 6 VicL c. 109. It has, 
however, been decided that certiorari will go to bring up 
a county rate. [Coleridge, J. I do not at all feel satisfied 

H 2 
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^ ^^of^^^^ authority at all in point, and in the meanwhile the case 

HffPEBHouns can stand over.] 

cum Bright- "* 

H0U8E. Stood over accordingly. 



May 28. On the subsequent day, 

PiggoU stated that he had not been able to find any- 
thing very satisfactory or quite in point; but in the recent 
case of Reg. v. Cole$ (a), an order of justices disallowing 
certain fees to the clerk of the peace for Somenet was 
brought up by certiorari and quashed. In that case the 
objection was taken, that the act of the justices was not a 
judicial act, and therefore that the certiorari ought not to 
go, but that objection was not allowed to prevail. [Cole- 
rtdgSf J. That was a very different case to the present 
There the order was an order of the Court of quarter 
sessions, and was, therefore, the act of a judicial body. 
My doubt is to the right of this Court to interfere with a 
resolution of vestry by certiorari.] Then, still, we are 
entitled to bring up the order of justices confirming the 
appointment and nomination of the vestry, for that is 
a judicial act done at petty sessions. [Coleridge, J. I 
think you may have your rule to that extent] Then the 
rule will be to bring up the copy of the resolution of the 
vestry, for the original is not transmitted to the justices, 
but entered in the vestry book, and a copy sent to them. 
^Coleridge, J. I do not think you can bring up a copy. 
It has been decided that the Court will not grant a 
certiorari to bring up the copy of the examinations taken 
under the Poor Law Acts.] That is a very different 
thing, the examinations being mere evidence taken before 

(a) 2 New Sess. Cas. 144. 
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the justices. Here the resolution of the vestry is, that a ^^^^ Om«^ 
copy be sent to the magistrates^ and when sent, it is the ^ 
foundation of the judicid act of the magistrate. ^ thejlatter 

HiPPE&HOUCS 

com Bright* 

CoLBRiDGE, J. I feel some difficulty about it, and house. 
will take dme to consider. 

Cur. adv. vuk. 



On a subsequent day, June 4. 

WiGHTMAN, J., delivered judgment for CoLEaiDOE, J. 
This was an application for a rule for a certiorari to 
bring up into this Court a resolution and nomination by 
the vestry of the parish o( Hipperhobne cum BrigAthoute, 
and an appointment by certain justices at petty sessions 
of certain persons to be paid constables of that parish, 
under 5 & 6 FtcL c 109, ss. 18, 19. The case stood 
over, to give Mr. Piggott an opportunity of searching for 
any authority for removing resolutions of vestries, but he 
did not succeed in finding any such authority. I am 
requested by my Brother Coleridge to say, that in the 
absence of any authority on the subject, he is of opinion 
that a resolution of a vestry is not removable by certiorari, 
but that the writ may go to bring up the appointment 
made by the justices. 

Rule accordingly. 
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June?. Ex parte Weymouth. 

An attoraev TJ T. COLE moved for a rule calling .on the Registrar 

who passed his -"^^ <, . . . ^ 

examination, 01 Attomies and Solicitors to issue his certificate to 

mitted in the Commissioners of Stamps and Taxes, under the S5th 

I846^ne-^"^ section of 6 & 7 Vict c. 73, authorizing them to grant 
fire^tV^Cd ^^ annual stamped certificate to Mr- T. Weymouth, an. 
certificate to attorney of this Court, enabling him to practise as an 
twelve months attomc v, withoat giving the notices required by the rule 

from the date 

of his admis. of Eoster Term, 1846 (a). 

ttioUf as re- 

qaired by Reg. It appeared by the affidavits on which the application 

Term, 1846. ^^s made, that Mr. Weymouth was admitted an attorney 

6 & 7 T^^ o{ this Court in Easter Term, 1846, but that down to the 

special cS-^^ present time he had neglected to take out a stamped 

th""c*°*^^ certificate to practise. Ever since his admission he had 

dispensed with been living with, and acting as clerk to his father, who is 

his giving 

the requisite an attorney practising at Kingsbridge^ Devon. On the 

notices to 

enable him to new County Courts' Act (8 & 9 Vict c. 137 y) being 

Court on the brought into operation, Kingshridge was selected as 

TW^for ^"^^ ^^ ^^ f towns in which one of the district Courts 

otVhi^s^Ld ^^"^ I>ef>on8hire should be held. Mr. T. Weymouth was 

certificate, anxious to practise in this Court as clerk to his father, 

and allowed ^ 

him to take it who had been applied to by some of his clients to conduct 

out at once, 

without pay. proceedings for them in that Court, and who, firom having 

ment of any . n . i i 

arrears. more important professional engagements to attend to, 

was unable to go into the County Court, but wished his 
son, as his clerk, to attend to this business for him. It 
was, however, sworn that the Judges of the district 
Courts had decided not to allow any one to address the 
Court, or in any way assist a suitor there, unless he 
were a barrister or a solicitor duly authorized to practise, 

(a) 1 B.C. R. 153. 
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and this rule was adopted by the Judge of the district '®«»' ^<«"*- 

Court oi Kingabridge. This rule, however, was not pro- ! 

mulgated until too late for Mr. T. Weymouth to give his ^yS^^. 
notices pursuant to the rule of Court of Easter Term, 
1846 (a), so as to enable him to make the usual application 
to the Court on the last day of Term, pursuant to 6 & 7 
Fict, c, 73, for leave to take out his stamped certificate to 
practise. It was further sworn, that if Mr. 21 Weymouth 
were prevented from practising as an attorney in the County 
Courts, and particularly the district Court, holden at £»»jrA- 
irJdE^^, that this would injure him very much in his profes- 
sion of an attorney. It was also distinctly sworn that Mr. T. 
Weymouthha&never, either directly or indirectly, practised 
in his own name, or on his own account It was now 
submitted that the Court would, under the circumstances 
disclosed by the affidavits, dispense with the usual notices 
if it had the power to do so. Here very strong facts had 
been adduced in favour of the application, which indeed 
had only become necessary since the passing of 6 & 7 
Fict. c 73, and if Mr. jT. Weymouth were prevented 
from taking out his certificate until after Michaelmas 
Term, much injury might accrue to him in his professional 
prospects. It was also submitted, that although there 
was no case exactly in point, yet that as in some cases the 
notices had been dispensed with as to the re-admission of an 
attorney (6), the Court had that power in the present case. 

Mr. Justice Wightman, after consulting the Master^ 
granted the rule, and without payment of any arrears. 

Rule absolute to take out the certificate at 
once, without giving any notices or paying 
any arrears. 

(a) 1 B. C. R. 163. (5) Ex parte French, 6 Dowl. 374. 
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June 8. Reoina ogatMl The Justices of Leicbstershire. 



An order for ^HIS was a rule, Calling on the justices of Leicester- 
tbe czpenws^ shire to shew cause why a mandamus should not 

nance ^iT^ issue, commanding them to enter continuances as of the 

WM maife b^'^ last Michoelmos quarter sessions^ and hear an appeal by 

two jugticea, jjig churchwardens and overseers of the poor of the parish 

pursuant to r r 

8 & 9 Viet o{ Market Sosworth against an order made by two jos- 

c. 126, upon ® ' '' '' 

the treasurer tices, under 8 & 9 Vict, c. 126, upon the treasurer and 
of the Union guardians of the Market Bosworth Unions for the payment 

of li/f Ji At 

the next of 1/L to the treasurer of the guardians of the Hinckly 

•io^nsjTouMel ^^ion, for the maintenance of a lunatic pauper adjudged 
moved to enter ^^ ^e Settled in the appellant parish. 

and respite * '^ ^ 

an appeal ]( appeared by the affidavits used in moving for the 

against the irr J o 

order, but the rulc, that the ocdcr of maintenance in question was made 

brief did not 

contain any ou the treasurer of the guardians of the Market Bostoorth 

instructions as ^r • i • *» % «• i n-. > • 

to whether uMon, at the instance of the treasurer of the Htnekly 
by^h^guar^** Union^ there having been a prior order adjudging the 
uLrn,il>y settlement of the pauper to be in the appellant parish. 
the parish fhe churchwardens and overseers of the poor of the 

omcers of the * 

parish in parish of Market Bosworth wished to appeal against the 

which the 

settlement of order of maintenance under the 6Snd section of 8 & 9 

the pauper was 

adjudged to be, Fict, c. 126, which gives an appeal against an order of 
contained^he maintenance made under that section, either to ''the 

order, indorsed 
•* Market Bos- 
worth V. Erie SfiiUon^** and the clerk of the peaoe entered the appeal as an appeal by the 
guardians of the union of Af. B. Notice and grounds of appeal were served on the 
respondent parish, in the name of the parish officers of Market Botuforth, 

At the January sessions the appeal was called on, and appeared to be an appeal by the 
guardians of the union of Af. ^ , on which the respondents objected to the appellant's 
counsel being heard, as they were instructed on behalf of the parish officers ; they then 
sought to be heard for the guardians, when it was objected that ther£ had been no notice or 
grounds of appeal delivered by the guardians, but only by the parish officers. The sessions 
licld these objections good, and refused to hear the appeal. 

Held, that the sessions were not so clearly wrong as to justify this Court in interfering by 
mandamus. 
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guardians of any union or parish, or the overseers of any ^*^ <>f*^' 



1847- 



parish, township, or place, affected by such order," " as . 
if the same were a warrant of removal ;" and their attor- '^^^ Qokbn 
ney handed a brief to counsel at the Michaehnas quarter 1^® Justices 
sessions for Leicestershire, indorsed, " Mr. rs to LKicESTBap 

6HIBV. 

enter and respite appeal." The brief did not contain 
any instructions whether the appeal was on behalf of 
the churchwardens and overseers of the parish of Market 
Bosworth, or the guardians of the union, but merely con- 
tained the order, with the names of the two parishes^ 
Market Bosworlh and Erie Shilton, indorsed upon it* 
The clerk of the peace, however, entered the appeal as 
being on behalf of the guardians of the Market Bosworth 
Union. Subsequently, notice and grounds of appeal 
were delivered by the appellant parish on behalf of the 
churchwardens and overseers of the parish of Market 
Bosivorth, and at the ensuing sessions these officers came 
ready to try the appeal* 

On the appeal being called on, the counsel for the 
appellants were asked by the respondents for whom they 
appeared, and. they stated for the parish officers of Market 
Bosworth. The respondents then objected that they could 
not be heard, as there was no appeal entered by the 
parish officers of Market Bosworth, but that the entry 
was on behalf of the guardians of the union. The ap- 
pellant's counsel then claimed to be heard on behalf of 
the guardians ; to this the respondents also objected, on 
the ground that the notice of appeal was on behalf of 
the churchwardens and overseers and not the guardians. 
The sessions decided in favour of these objections, and 
refused to hear the appeal. The present rule having 
been obtained. 
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The Queen 
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The Justloes 

of 

IjBICS8TB&- 
BHIRB. 



JFation, Q. C.| and Mellor now shewed cause. This 
is a case in which the Court will not interfere with the 
discretion of the sessions^ even if they were wrong in 
the decision to which they came, it being a question of 
practice entirely within their discretion. But it is sub- 
mitted that they were quite right There were two 
objections to hearing the appeal ; first, that the appel- 
lant's counsel were not instructed on behalf of the parties 
in whose name the appeal was entered, namely, the 
guardians of the union of Market Bosworth, and even if 
they had been, there was no notice of appeal by tiiem ; 
secondly, the churchwardens and overseers were not 
entided to be heard, as there was no appeal entered and 
respited by them. As to the first point, there was a 
variance between tiie appeal entered and the notice given, 
and it was a matter entirely within the jurisdiction and 
discretion of the Court to decide whether this variance 
was a fatal one, or not ; they decided that it was, and 
this Court will not interfere. Then, secondly, the church- 
wardens and. overseers had no right to be heard on an 
entry of an appeal by the guardians of the union ; it may 
be that they were in time to have claimed to enter the 
appeal then as an origmal appeal, but that they did not 
do, nor did they apply to the sessions to amend their 
record as to the entry, which perhaps might have been 
done, but insisted on their right to be heard on the 
entry already made ; here the mistake, if any, was not 
caused by any mistake of the clerk of the peace, but was 
owing to the neglect of the appellant's attorney in not 
properly indorsing his brief. [Wightman, J. It is clear 
that there has been a mistake, and the question is, 
whether I can set it right.] Before the Court will grant 
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a mandamusy there must be a demand and refusal, which «9ai7 Ckmrt, 
there has not been in this case. The only demand here 
was by the churchwardens and overseers to be heard on ^® Queen 
an appeal entered by the guardians. If they had sought The Jiutioes 
to enter the appeal as an original appeal, and had been re- Leicester- 
fused by the sessions, it might have been difierent: as 
it is, this is clearly a case in which this Court will not 
interfere, for it will not compel the justices to do by man- 
damus that which they have never been asked to do. 

Macaulay, in support of this rule. This is clearly a 
case in which the Court will interfere, unless it feels that 
it is precluded from doing so. The mistake on the part 
of the clerk of the peace was one which could not have 
misled the respondents, and, therefore, ought to have 
been rectified by the sessions when the appeal was called 
on. The sessions, no doubt, bad a discretion in the 
matter, but exercised it wrongly, and so this Court will 
interfere. In the case of IL v. The Justices of WiU^ 
shire (a), Lord Ellenborough^ speaking of the discretion 
of the justices, says, ''the magistrates certainly had a 
discretion to exercise with respect to what was reasonable 
time for giving notice of appeal, but we have also a kind 
of visitorial jurisdiction over them in the exercise of such 
a discretionary power.** With regard to applying to the 
sessions to amend the entry, it is clear that the justice^ 
of the January sessions could not amend the minutes of 
the October sessions, without the authority of this Court; 
but if this rule be made absolute, they will then be enabled 
to do so. It is clear that the mistake was not made by the 
appellants, who have done everything which was incum- 
bent on them. Indeed, they were not bound to enter 

(a) 10 East, 406. 
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BaU Qnan. and respite at the October sessions, and as a proper 

• notice of trial was given by them for the January sessions, 

The Queen the justices ought to have heard the appeal as an original 

The Justices appeal then. No special form of entry is requisite; 

Leicester, therefore the sessions ought at once to have entered the 

SHIRE. 

appeal, if they thought it necessary, and proceeded to 
hear and determine it As it is, there has been a failure 
of justice, which this Court will set right. Rex v. The 
Justices of Wiltshire (a); Rex v. The Justices of the West 
Riding (5). 

WioHTMAN, J. I always regret (where there has been 
an omission by the justices to decide on the merits of a 
case) to find that I am unable to rectify the defect I 
should be willing to do so in this case, but do not think 
I can. The failure which has taken place in this case is 
entirely owing to the want of care in the ap*pellants in 
not giving proper instructions to counsel to enter and 
respite the appeal, so that no mistake could have been 
made by the clerk of the peace. The fact really is, that 
the appeal is wrongly entered as an appeal by one set of 
persons instead of another ; and when called on, it ap- 
peared to be an appeal entered by the guardians of the 
poor, and not the overseers. Now that appeal could not 
be heard, because the necessary preliminaries of deliver- 
ing notice and grounds of appeal had not been complied 
with. It was then contended by the appellant's counsel, 
that they could be heard as appearing for the parish; 
and that the order being indorsed, ** Market Bosworth v. 
Erie ShUton,** they might treat it as an appeal by the 
parish, and not the guardians of the union. I cannot 
accede to that mode of putting the case, but think it must 

(a) I EMt, 683. (h) 15 L. J., Blag. Cm. 57. 
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be taken as the order referred to in the appeal, entered 
on behalf of the guardians of the union. The question 
then is, whether^ as there clearly is a mistake in this 
case, the Court ought to interfere. Two cases were 
cited from Easts Reports, but I think they are both 
distinguishable from the present. In the case in 1 
Eoitf the objection was, that the appeal had not been 
entered in proper time ; but there the appellants were 
only prevented from doing so by an agreement with the 
other parish, which would have rendered the appeal un- 
necessary; the respondents subsequently broke their 
agreement, which rendered the appeal necessary, and 
therefore it was not for them, the respondents, to object 
to the appeal being entered. In the case in 10 East^ 
also it appears that the objection was, that a proper notice 
of appeal was not given in accordance with the practice 
of the sessions, but there it appeared that a new rule of 
practice, as to the time within which notice should be 
given, had been made by the sessions, which had not 
come to the knowledge of the appellant's attorney ; that 
case is, therefore, distinguishable from the present, on 
the ground that the attorney was deceived as to the 
practice of the sessions, and was not guilty of any neglect. 
Now in the present case there was a want of care and 
caution in the appellant's attorney, and I cannot say that 
the sessions were so clearly wrong in refusing to hear 
the appeal, as to induce me to interfere by mandamus. 
If I were to interfere, I do not see to what extent I 
might not be asked to amend errors caused by parties 
themselves. I, therefore, am of opinion this rule must be 
discharged, but without costs. 



Bail Omri, 

1847. 

The Queen 

o. 
The Justices 

of 
Leicesteiu 

SHIRE. 



Rule discharged, without costs. 
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June 9 and 32. LaN DELLS agatUSt BaLL. 

iWrhere, in the HpHIS was a rule nisi, obtained by Bramwell early in 

Queen'sBenchy ■- . . i» 

A rule for the Term, to rescind a rule for judgment as in case of 

in case of a a nonsuit, obtained in this cause, on the 8th of May last, 

^^J^g^on ^^^ ^^ 36^ aside the judgment which had been signed' 

un^SSS^^it thereon, with costs. It appeared by the aflSdavits upon 

Se***lidn*^*to ^^^^^ ^he rule was obtained, that issue was joined in the 

draw up the cause on the 22nd of May, 1846, and notice of trial given 

rule, take 

notice of its for the 26th of the same month, which was continued to 

terms, and i i i r» i_ ir 

«erve it on the the sittings after Term, and countermanded on the 6th of 

A rule for June. On the 21st of January , 1847, a rule nisi was 

m M^^a** obtained for judgment as in case of a nonsuit, which was 

SSchwvedon Subsequently (on the 1st of February) discharged on a 

^^rtS?**^'^ P^^^^Ptory undertaking by the plaintiff to try at the 

-the plaintiff first sittings in Easter Term. The plaintiff's attorney 

to try at the . ^ ^ '^ 

^rst sittings in did not draw up this rule discharging the rule for judg- 

JS4Uier Term. 

The plaintiff ment, as in case of a nonsuit, nor did he try the cause at the 

«cuQ not draw a • • • ■»-• m ^« * 

up the rule or ui'st sittmgs m Easter Term according to the peremptory 
hwundertSIt^ Undertaking; but on the 10th of Jpril he was served 

defendi^^s ^'^^^ * ^^P^ ^^ ^^^ ^"^® drawn up by the defendant's 
Attorney drew attorney. This, however, was too late to enable the 

up the rule, '' 

and served it plaintiff's attorney to give notice of trial for the first 

on the plain- 
tiff's attorney sittings in Easter Term. 

enable him On the 8th of May the defendant obtained a rule 

to give notice 

of trial for 

«uch sittings after the service), and in Triniipf Term obtained a rule lor judgment, as in case 

of a nonsuit, on the ground that the plaintiff had not complied with his peremptory 

undertakinff to try, and signed judgment A rule nisi having been obtained to set aside the 

rule and judgment thereon : 

Held, that the jud^ent was regular, and that it was not for the defendant to draw up the 
rule, and serve it m tune for the plaintiff to five notice of trial in pursuance of his peremptory 
undertaking, but that it was incumbent on the plaintiff to draw up the rule, and take notice 
of the conoition upon which the rule, which would otherwise have been made absolute, was 
discharged. 

SkmSe, that the practice has been otheri|ise in the Common Pleas. 
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absolute for judgment as in case of a nonsuit, on the usual BaU Omrt. 

affidavit that the plaintiff had not proceeded to trial in ^^^'* 

pursuance of his peremptory undertaking, and signed L^ndellb 

judgment upon it* The present rule having been Baus. 
obtained, 

Worlledge now shewed cause. The judgment signed Jane 9. 
in this case is perfectly regular according to the universal 
practice of this Court, it being the duty of the plaintiff to 
draw up the rule discharging a rule for judgment, as 
in case of a nonsuit, and not the defendant, who is not 
bound to take notice of it unless drawn up and served on 
him by the other side. It may be admitted, that if it 
was the defendant's duty to draw up the rule and serve it, 
that in this case it was done too late to justify the defend- 
ant in the course he has taken. No doubt, a different 
practice has existed in the Common Pleas, and, indeed, 
the present rule was obtained on the authority of Gingell 
V. Bean (a), and Knight v. Smith (5), which was decided 
solely on the authority of Gingeli v. Bean. Now Gin^ 
geU V. Bean is a case decided entirely on the authority of 
the Masters of the Common Pleas, as to the practice 
of that Court, and not on any general rule of all the 
Courts, for in the Queen's Bench the practice has always 
been the other way, as the Masters will report. Another 
case was relied on, when this rule was obtuned, of 
Sawyer v. Thomp9(m{c)i but that case does not carry 
the rule any further as to the general practice, for it was 
a case decided by Mr. Baron Jldersonf sitting alone on 
the last day of Term, and is decided entirely upon the 

(a) 1 U. & O. 50; 1 Scott, N. B. 153, S. C. 

(b) 6 M. &6. 1016; 7 Soott, N. R. 896, S. (X 

(c) 9 M. & W. 248. 
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authority of GingeU y. Bean (a), and the practice of the 
Court of Queen's Bench was not brought under the 
notice of the learned Judge. 

Bramwellf in support of his rule, contended that as the 
rule discharging the rule for judgment as in case of a 
nonsuit upon a peremptory undertaking, was not drawn 
up by the defendant, it must be taken to be waived, and 
therefore there was no peremptory undertaking upon 
which the judgment as in case of a nonsuit, obtained by 
the defendant, could be founded, and that therefore that 
rule was wrong, and must be set aside. He relied upon the 
cases of Gingell v. Bean (a), and Knight v. Smith (6), 
which cases were confirmed by the case in the Exchequer, 
of Sawyer ▼• Thompson (c). 

WiGHTMAN, J. This is a matter on which it is de- 
surable that all the Courts should agree, it being a mere 
matter of practice. I will see the other Judges upon the 
subject 

Cur. adv. vuU. 



Juoe 12. WiGHTMAN, J. In this casc Mr. Bramwell moved to 

set aside a rule absolute for a judgment, as in case of 
a nonsuit after a peremptory undertaking. The ques- 

« 

tion is, whether the plaintiff or the defendant is bound 
to draw up the rule discharging the rule for judg- 
ment, as in case of a nonsuit, and to take notice of 
its terms ? The Master reports that the practice in this 
Court is, that when a rule for judgment as in case 

(a) 1 11 & G. 60; 1 Soott, N. R. 153, a (X 

(6) 6 M, & G. 1016 ; 7 Soott, N. R.896, a C. 

},c) 9M.& W.248; aC. 11 Uw J. Rep. (N..a) Eidi.90,S.C. 
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of a nonsuit, is discharged upon a peremptory under- ^^^^ ^^^^ 

taking, it is incumbent upbn the plaintiff to draw up the '___ 

rule, and to take notice of the condition upon which the Landellb 
rule, which would otherwise have been made absolute, Ball. 
was discharged. There would have been no doubt upon 
the point but for the cases cited, of GingeU v. Bean^ and 
Knight v. Smithy in the Common Pleas, the former of 
which was followed by a decision of Alderson^ B., sitting 
alone in the Court of Exchequer, in the case of Sawyer v. 
Thompson^ in which he decided on the authority of GingeU 
V. Bean^ that the plaintiff was not bound to take notice of 
the rule unless it was served upon him. It seems that such 
has been the practice of the Court of Common Pleas, but 
that the practice of this Court has been different ; and it 
does not appear what the practice of the Court of Exche- 
quer is, as the decision of Jlderson^ B., was come to upon 
the authority of GingeU v. Bean only. In the absence 
of authority upon the point, I see no reason why I should 
reject the rule of practice which exists in this Court to 
adopt that of the Court of Common Pleas. It appears to 
me that the rule which has prevailed here is a very 
reasonable one, and I therefore think the rule for setting 
aside the nonsuit should be discharged, without costs. 

Rule discharged, without costs. 



VOIm II. 
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June 7, 8, and Warburg against Read. 

12. 



An action was QN the 27th of May, Sewell obtained a rule nisi before 

December, Coleridoe, J., Calling on the plaintiff in this action to 

superior Court, ^hew cause why the execution which had been levied 

J^o*ereble herein should not be set aside, and why he should not 

AfcVw^- hi ''""S ^^ ^^ *'^ *® P*®^ **®"' ^^ ^"*^*® ^^^ defendant to 
Court of ^ enter a suggestion thereon; that the debt recovered in 

xCe(]U68t8 Act. 

On the 28th the action did not amount to 52., and that the defendant, 

of AfarcA, 1847, i. i . 

the defendant at the time of the commencement of the action/was an 
with a copy of inhabitant of, and resident in, Newport^ in the Isle of 
whicThe "iave Wight, in the county of Southampton, and was within 
pSff tb^he ^^^® jurisdiction, and liable to be summoned to the Isle of 
th^'^^ctiSn ^^^^^ ^^"^^ of Requests, under the Isle of Wight Court 
<rf the Afe of of Requests' Act, 46 Geo. 3, c. 66. 

Jftght Court 

of Requests. It appeared from the affidavits used in moving for the 

OnthelOthof y y^ ^ . . . V .. J 

^^; notice rule, that the writ of summons in the action was issued on 
was given, the Ist ot December, 1846, and that the plaintiff claimed 
defendant * * therein a debt of Si 6«. This writ was served on the 
to A^plalntiff, defendant on the 28th of March, and on the next day the 

who received 

it, but claimed 

4/. 10«. for costs. This the defendant refused to paj, whereupon the plaintiff, on the 20th 

of April, signed final judgment by default, and, on the Ist of May, issued a fieri facias for 

67. Via, costs. A Countj Court was established for the Isle of Wight district on the 22nd 

of Morch, 1847, under the provisions of 9 & 10 Viet, c. 95. 

On the 27th of May a motion was made to set aside the execution, and to compel the 
plaintiff to bring in the plea roll, to enable the defendant to enter a suggestion thereon, under 
the Court of Requests* Act, to deprive the plaintiff of his costs. 

Held^ that the 9 & 10 Vict, only acted as a qualified repeal of the Courts of Requests' 
Acts from the time of the establishment of County Courts in the districts in which Courts of 
Request had previously been established, and, therefore, that as the plaintiff had commenced 
his action in the superior Court, at a time when he would not have been entitled to his costs 
by the operation of the Court of Requests' Act, he was not entitled to them now. 

Held also, that the motion to enter a suggestion might be nuule, although final judgment 
had been signed. 
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defendant gave notice to the plaintiff that he, the defendant, ^oa Court. 
resided within the jurisdiction of the Isle of Wight Court [___ 



of Requests. On the 10th of Jpril, notice of declaration ^arbdro 

was served on the defendant, who a day or two after paid ^^ad. 

the debt to the plaintiff, who received the same, but 

claimed 41. lOs. for costs. This the defendant refused to 

pay, whereupon the plaintiff, on the 20th of Aprilf signed 

judgment by default, and on the 1st of May issued a fi. fa. 

for 6/. lis. costs, under which the sheriff levied on the 

Srd, and on the 13th sold the goods. It also appeared by 

the affidavits that the Isle of Wight Court of Requests' Act, 

46 Geo. 3, c. 66, contained a provision in sect. 40, that 

where a party commences an action in the superior Courts 

for a debt recoverable in the Court of Requests, he shall 

not have any costs by reason of a verdict in his favour. 

And it was also stated that a County Court for the Isle of 

Wight district, constituted under the 9 & 10 Vict. c. 95, 

was opened pursuant to the statute on the ^nd o{ March, 

1847. The present rule having been obtained, 

BramweU shewed cause. There are two answers to June 7 and a. 
this application. First, the Isle of Wight Court of "" 
Requests' Act is repealed by the 9 & 10 Vict. c. 95, from 
the time of the establishment of a district Court for the 
Isle of Wight, under that act, and proceedings commenced 
in the old Courts of Requests before that time are only 
kept alive for certain purposes. Secondly, the provisions 
of the Court of Requests' Act (46 Geo. 3, c. 66, s. 40), as to 
costs, only apply to cases where there has been a trial, 
and it has been ascertained by a verdict on a trial that the 
defendant was entitled to have his cause tried in the 
Court of Requests, and even if this is not so, the applica- 

i2 
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BaU Court tion 18 too late. First, then, the Court of Requests* Act 
^^^"^^ is repealed. The 5th section of 9 & 10 Vict. c. 95, pro- 

Wabbubg vides that it shall be lawful for her Majesty to order " that 
Read. any Court holden for the recovery of small debts or 
demands within the provisions of any act cited in either of 
the schedules annexed to the act, and marked A. and £., 
shall be holden as a County Court ;" and it is then pro- 
vided that her Majesty, with the advice of her privy 
council, by order, may assign a district to the said Court, 
and that after such order the act or acts under which the 
old Court of Requests was constituted are repealed by 
the 6th section. As soon as a Court shall have been 
established in any district under the act, all acts affecting 
its jurisdiction are repealed. Now here there was an 
order establishing a County Court for the Isle of Wight 
district, and the Isle of Wight Court of Requests' Act is 
one of those mentioned in schedule A. to the act No 
doubt, by the 4th section (a) certain proceedings in 
execution of those acts commenced before the passing of 
9 & 10 Fict. c. 95, were kept alive ; but that was only 
when they were such proceedings as were in furtherance 
of the new act, and could bocon tinned under it. Taking 
these three sections together then, it is contended that 
the Isle of Wight Court of Requests' Act was thereby 
repealed, and therefore that this Court has no power to 

(a) ** ProYided always, and be it enacted, that all proceedings in ezeca- 
-tion of the said acts, or any of them, commenced before the passing of this 
act, or the days severally appointed for the alteration of the constitation of 
the said Courts, shall be valid to all intents and purposes as if this act had 
not been passed, or as if the said Courts had not been altered, and may be 
continued, executed, and enforced against all persons liable thereto, in the 
same manner as if they had been commenoed under the authority of this 
act." 
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entertain the application. There is a case very much in Bail c&urt. 
point as to this, of Charrington v. Meatheringham (a) ; in 
that case a defendant was sued under an act (13 Geo. 8, Wamurg 
c. 78), which gave treble costs to parties sued for any- Read. 
thing done in pursuance of the act, where at the trial 
a nonsuit took place. This act was repealed by the 5 & 6 
JFvu 4, c. 50. Prior to the repeal of 13 Geo. 3, c. 78, the 
plaintiff was nonsuited, but before judgment was signed, 
5 & 6 Wnu 4, c. 50, came into operation ; and it was held 
that under these circumstances the defendant was not 
entitled to his treble costs* Secondly, the act of 46 Geo. 3, 
c. 66, does not apply at all to the case now before the 
Court, as there has been no adjudication by a jury, on a 
hostile proceeding, as to the sum claimed by the plaintiff; 
it should have been ascertained by a jury, that the defend- 
ant was entitled to have his cause tried before the Court 
of Requests. Then the application to enter a suggestion 
is too late ; it should have been made promptly ; Hip- 
pesley v. Layng (6) ; Heale v. Erie (c). Here the 
defendant has waited until the eleventh day of Term 
before he comes to the Court. The application should, 
in strictness, have been made before final judgment was 
signed, as the suggestion can only regularly be entered on 
the roll before judgment is signed ; Calvert v. Everard {d) ; 
Tidd. Pract. 996. No doubt it has been held in a later case 
of Godson V. Lloyd (e\ that a motion to enter a suggestion 
under the Court of Requests* Act may be made after 
final judgment has been signed, yet even there it was 
held, that it must appear that the motion is made as soon 
as can be, and that the costs have not been taxed. There 
is another objection to the rule, that it does not go to the 

(«) 2 M. & W. 228. (c) 2 M. & W. 383. (e) 4 Dowl. 167. 
(6) 4 B. & C. 863. (<f) 5 M. & S. 510. 
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Bmii Court, root of the irreffularitv, if any there be ; as it does not 

I Oil fV ^ * 

]__ seek to set aside the final judgment, but only the 

Warbubo execution, which is not going back far enough. 



9. 



Sevoellj who appeared to support his rule, was directed 
by Mr. Justice Wightman to confine himself to the ques- 
tion of the repeal of the Court of Requests, by 9 & 10 
VicL c. 95. 

Sewelly in support of his rule. There is nothing what- 
ever to shew that the Court of Requests* Act is repealed. 
The 9 & 10 VicL c. 95, merely says, that the Crown may 
order (by order in council) in what districts County 
Courts may be held, and from and after the time men- 
tioned in an order made in pursuance of that power, 
the act under which a Court of Requests, held in that 
district, had been previously constituted was thereby to 
be repealed. The 9 & 10 VicL c. 95, is therefore 
merely a conditional repeal of the then existing Courts 
of Requests on a certain act being done ; and even if the 
Court thinks that it can take judicial notice that there 
has been a County Court established for the Isle of 
Wight district, by an order of Council, of which there is 
no evidence before the Court ; still the operation of the 
Court of Requests' Act was not thereby repealed as to 
causes pre-existing. Now this cause was a cause com- 
menced in a superior Court, at a time when it might have 
been commenced in the Court of Requests, and gone on 
with under the County Courts' Act, 9 Ss 10 VicU c. 95, 
for the 5th and 6th sections of that act merely pre- 
vent fresh causes of action being brought in the Courts 
of Requests after the passing of that act, but continue 
the functions of those Courts as regards actions already 
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commenced there^ and as to existing causes of action ^^ ^^■'*<^* 

I QAfJ 

Within their jurisdiction. With regard to this appli- 
cation being too late, JBurbidge v. Marvin (a) shews, Warburg 
that it may be made after judgment signed. Here the ^^^^ 
defendant was not damnified until the execution issued, 
when he immediately gave notice to the sheriff. 

Cur* adv, vtdL 

WiQHTMAN, J. In this case the writ was issued Jone 12, 
on the 1st of December ^ 1846, and served on the 28ih 
of March, 1847, and judgment signed on the SOth 
of JpriL No local Court had been constituted under 
the provisions of the 9 & 10 Vict c. 95, for the dis- 
trict in question, till the 22nd of March, 1847. It has 
been said, in answer to Mr. SewelFs motion, that the 
9 & 10 Fict c. 95, in fact repealed the provisions of the 
Court of Requests' Act By this act (the 46 Geo, 3, 
c. 66, s. 40), it was enacted, that if any action or suit for 
any debt recoverable by virtue of the act in the Court of 
Requests be commenced in any other Court whatever, the 
plaintiff shall not, by reason of a verdict in his favour, be 
entitled to any costs. Now, there is no doubt, that 
when this action was commenced, namely, on the Is.t of 
December, 1846, the debt was recoverable in the Court 
of Requests ; and if that is so, it appears to me that the 
plaintiff would not be entitled to any costs on judgment 
by default, on verdict, or otherwise. The decision in 
Burbidge v. Marvin applies, though the plaintiff has 
judgment here by default. It is conceded, in the present 
case^ that the debt was within the Court of Requests* 
Act, unless the 9 & 10 Fict. c. 95, entirely superseded 

(a) 12 II & W. 8. 
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P«i7 Qmri. that Court It seems to me that it does not saperaede 

__if^Zl_ the 40th section of the 46 Geo. 8, c 66, because that 

ARBUBo applies to the time at which the action was commenced. 

Read. ^n j^ f^^ ^11 that appears, the debt was recoverable in the 

Conrt of Requesto down to the SSnd of Marcht 1847. 

The 9 & 10 Fiet. c. 95, does not contain an absolute, bat 

qualified, repeal of the Court of Requests* Act. It only 

provides, that, as soon as a Court shall have been 

established in a district under the act, all enactments 

affecting its jurisdiction shall be repealed. That beini; 

so, it seems to me that it has not the effect of repealing 

the 46 Oeo. S, c. 66, so far as to entitle the plaintiff to 

recover his costs in this case. The rule, therefore, must 

be made absolute, the defendant undertaking not to bring 

an action. 

* Rule absolute. 



June n. The Queen against The Justices of Durham. 



On the 36th of JN Eoster Term, Heath obtained a rule, calling on the 

an order wu' Justices of Durham to shew cause why a mandamus 

jtistioes^orUie should not issue commanding them to enter continuances, 

^G^hLwiih *"^ ^^^^ *" appeal against an order of two justices of the 

and children, county of Durham for the removal of George Gansby, 

G, G. was his wife and two children, from the township of Mer- 

removed alone 

on the 22nd rington, in that county, to the township of Danbg, in 
the appellant Yorkshire. The order was made on the 26th of March, 

Sarish, and 
eliveredto 
the oveneeni. No appeal was entered against this order or remoral. G. G, returned to the 
parish from which he had been removed, and on the 2drd of Decembers again becoming 
chargeable, he was again removed to the appellant parish, together with his wife and 
chil£en, under the same order. An appeal was then entered against the removal at the 
January sessions, and respited until the Etuter sessions, when the Court of quarter scsMont 
refused to hear it, as entered too late. 

JJeU, that the sessions were riffht in refusing to hear the appeal, and that the appellants 
were bomd to appeal, either on tne service of the order of removal in March, IS46, or on 
the removal of G. G. under the order in ApriL 



X. VICTORIA. 121 

I8469 and served, with a copy of the examinations, on the ^^^ ^^'''• 

1847, 
overseers of Danby^ on the next day. The next quarter 



Tbo Queen 



sessions for the county of Durham were held on the 6th of ^^ 

Aprils but no appeal was entered against the order at those "® JjMtices 
sessions. OntheagndofJ^pn/, GeorjreGawJy wasremoved I>ueham, 
under the order, and delivered to the overseers oiDanby* 
The wife and children of the pauper were not removed, 
but a certificate of her illness, by a medical man, was 
delivered to the overseers of Danby at the same time of 
the removal of her husband, to excuse her non-removal, 
and the children were infants. There was, however, no 
formal suspension of the order as to her or them. Very 
shortly after this removal of George Ganshy^ he found 
his way back to Merrmgton^ where he removed, and 
supported himself and his family for some months. 
Becoming again chargeable to Merrington^ he was, on 
the 23rd of December, 1846, again removed to Danby ^ 
under the same order, and his wife and children were 
also removed with him ; whereupon, at the next sessions 
for Durham^ holden in January , the appellants entered 
and respited an appeal against the order of removal, 
which came on to be tried at the Easter sessions. On 
the appeal being called on, the Court of quartet sessions 
refused to hear it, on the ground that the appellants were 
too late in entering and respiting the appeal at the 
January sessions, but that they should have done so 
after the original removal of George Gansby under the 
order, and had no right to wait until all the parties 
named in the order were removed. 
The present rule having been obtained, 

Granger now shewed cause, and contended that the jgne u. 
justices were perfectly right in refubing to hear the appeal,- 
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Durham. 



as being entered too late. No doubt, the parish officers 
of Danby were not bound to appeal immediately on the 
service on them of the order, but immediately on the 
removal of Oeorge Gansby, in April, there was a perfect 
grievance, and they were bound to appeal at once. It 
may be that the appellants might have been entitled to 
appeal against the removal of the wife and children on 
their removal, if they had any ground for contesting the 
marriage and the legitimacy of the children ; but here 
they have appealed against the order generally. [Wight- 
math J- Then they are clearly wrong as to that. I should 
like to hear the other side.] 



Heath in support of his rule. The greater includes 
the less, and therefore it is contended that as this order 
of removal was general, we may still, under our general 
appeal, dispute the validity of the order, as to the wife 
and children, and were therefore entitled to be heard as 
to them. An order may be confirmed as to part, and 
quashed as to the other. In this case the grievance was 
not complete until the removal of the wife and children, 
and if the appeal, as to them, had been heard, it might 
have turned out that although the man Garuhy was 
settled in the appellant parish, yet that the woman was 
not his wife, or that some of the children were illegitimate. 
Under these circumstances, as the statutes giving parties 
aggrieved a power of appeal are construed liberally, the 
Court will make this rule absolute, and give the appellants 
an opportunity of trying the validity of the order. The 
substantial removal was not until December, and the 
respondents ought not be allowed to take advantage of 
their own wrong in having removed George Gansby alone 
in Aprils which they had no right to do without at the 
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■ame time suspending the order as to the wife and ^^ ^^'''^• 
chUdren. ^^''' 

The Queen 

9, 

WiGHTMAN, J. If I were satisfied that the sessions The Justices 
were wrong in what they have done, I ought to make Durham. 
this rule absolute ; and not unless I am so satisfied. Now 
I do not think that they were wrong, but think the 
appeal, when entered, was out of time. (After stating 
the facts of the case, the learned Judge went on to say.) 
When the order of removal was served, the parish oflScers 
of Danby might have appealed against it ; if they chose 
to wait and treat the removal under the order as the 
grievance, they had a perfect grievance when the male 
pauper was removed in April, and might have appealed 
against the order as to all. They do not do so, but wait 
until the removal in December^ and then they appeal 
against the removal of all the paupers. I think that they 
were too late, and therefore the rule for the mandamus 
must be discharged. 

Rule discharged. 



Spencer against Hagiadur. Jimeu. 



nPHIS was a rule obtained by Dearsly, on the 29th of ^ ^^^ I?» 

X oommenoed m 

May, calling on the defendant in error in this cause, <" inferior 
and the serjeant-at-mace of the Borough Court of Kings^ Terdict found 

for theplaintiff, 
and a n. fa. 
issued for damages and costs. After levy, but before the sale, a writ of error was sued out, 
which was allowed after the sale but before the proceeds were paid over to the plaintitf by the 
oAoer, but which was done after the allowance of the writ A motion being made to 
oompel the plaintiff below, or the officer of the inferior Court, to pay thejnoney into the 
Court of Error, to abide the result of the writ of error : 

ITcU, that the Court of Error has no power to make such order, its jurisdiction being 
merely over the record. 
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tanrupan-Hullf to shew cause why they should not pay 
into Court the money levied under the fieri facias issued 
in this cause, to abide the result of the writ of error sued 
out herein* In this case an action was commenced in 
the Borough Court of KingsiofhuponrHuUf and at the 
trial a verdict was found for the plaintiff; judgment was 
thereupon signed, and a fieri facias issued to the officer 
of the Court, directing him to levy for the damages and 
costs. A writ of error was sued out by the defendant, but 
the writ did not issue until after the levy, and before 
the allowance thereof, the goods levied were sold ; the 
proceeds were paid over by the officer to the plaintiff 
below, but not until after the allowance of the writ. The 
present rule having been obtained. 



JV. H. WaUon now shewed cause, and contended, 
that although this Court had jurisdiction over everything 
relating to the record, it had none with regard to the 
payment of the money levied by the officer. No doubt, 
if a levy is made in a cause after the allowance of a writ 
of error, the person levying is a trespasser, and the party 
levied on has his remedy by action of trespass ; but this 
Court has no jurisdiction over either the plaintiff or the 
defendant, but only over the record, which is removed 
here by the writ of error. 



Dearsletf, in support of the rule. Immediately on the 
issuing of the writ of error, all proceedings were stayed ; 
and if the levy had commenced before the writ issued, 
the officer was bound to pay the money levied into the 
Court of Error on the allowance of the writ ; 1 Arch. 
Prac. 491. Directly after the writ of error is allowed, 
all the proceedings in the cause are before this Court. 
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WiOHTMAN, J. All that 18 removed into this Court ^"f^^^' 

by the writ of error is the record, and over that I have 1 — 

jurisdiction. I do not see what jurisdiction the writ of '«^cbe 

error can give me over the officer of the inferior Court, Hagiadob, 
or the plaintiff in the action, so that I may order them 
to pay this moqey into the Court of Error. The rule 
must be discharged, with costs* 

* 

Rule discharged, with costs. 



Same against Same. 



TN this case a rule had been obtained by fFatsorif A writ of error 
calling on the plaintiff in error to shew cause why the on a jadgment 
writ of error issued herein should not be quashed, with Ooort, oTthe 
costs, on the ground that it was improperly directed ; f^'^^^dij 
and why the record should not be amended, by confining notghewjims- 
the verdict to the second count ; and why that count inferior Court. 

The writ was 

should not be amended, by shewing that the cause of directed to the 

Judge as 

action therein set forth arose within the jurisdiction of « Recorder," 

, , _- instead of 

the inferior Court. « Judge- of 

the Court. 
The Recorder 

Dearsley shewed cause. In this case the writ is pro- jJJii^^f^Jbe® 
perly directed. The direction is, " To Mathew Thomas ^H"^ J^, 

r J ' motion being 

Baines^ Esq., Recorder of Kingston^upon-^HtdV* Now made to quash 

the writ of 

the Recorder of Kingstonrupon-Hull is also the Judge error, on the 

ground t^a t 

of the Borough Court, and it is only by virtue of his ft was im. 

properly 
directed, and 
also to 
confine the Terdict to one count, and amend that by shewing that the cause of action therein 
mentioned arose within the jurisdiction of the inferior Court : 

Edd, that the Court had no power to confine the verdict to one count, or amend the count 
by shewing that the cause of action arose within the jurisdiction. 

Hdd also, that the writ of error was improperly directed to the Recorder instead of the 
Judge of the Court, bat that this Court would give the plaintiff in error leave to amend. 
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BaU Qmi. being Recorder that be sits as Judge of the Court The 
writ is manifestly directed to the right person, as the 
^ Judge is always styled Recorder. In this case, too, the 
Samb. Recorder has obeyed the exigency of the writ, and 
returned the record into this Court, and therefore, if 
there were any irregularity, the defendant in error is too 
late in his motion. [He cited Roberts i. Tucker (a); 
Jones V. Axen (h) ; Walker v. Stokoe (c).] Even if the 
Court should think the direction insufficient, it has power 
to amend the record under 5 Geo. 1, c 13. [WighU 
man, J. I do not think that the direction is sufficient, 
but I will give you leave to amend the record as to that] 
Then will the Court allow the amendment prayed by the 
other side ? It is submitted, clearly not. In the first 
place the Court has no power to do so, as it has nothing to 
amend by. The Court is asked to confine the verdict to 
one count, which is a bad count, and then amend that. The 
second count is for money had and received, and the 
objection to it is, that it does not shew the cause of 
action to have arisen within the jurisdiction of the inferior 
Court, which is necessary. The statement is, ** for money 
then had and received,** which is clearly bad ; Turner v. 
Waugh (d). [fFightman, J. No doubt the objection is 
a good one, or the other side would not apply to amend.] 

Watson, in support of the rule. As to the first part 
of the application, to confine the verdict to the second 
count, it is submitted that the Court will grant that, as 
the misprision was the act of the clerk of the Court, and 
where that is so, it is amendable under the statute ; Usher 



(a) Stylet, 191. (e) Id. 153. 

(5) 1 Lord Raym. 119. (d) 1 Term. Rep. 151. 



i 
i 
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V. Dancey (a). As to the other amendment sought, the ^^ <^»«»<- 
record is here, and the Court has power to make the '__ 



amendment if it chooses. ^^"^ 

Same. 

WiGHTMAN, J. I have nothing to shew me that the 
entry of the verdict wrongly was a misprision of the 
clerk, and, therefore, I cannot confine the verdict to the 
second count As to that count, it is clearly bad for not 
shewing that the cause of action arose in the inferior 
Court, and I cannot amend it The rule must, therefore, 
be discharged, the plaintiff in error having leave to 
amend the direction of his writ, and, as that be so, 
without costs. 

Rule discharged, without costs. 

(a) 4 M. & S. 9A. 



Joel against Dicker. ]tfayi&24. 



npHIS was a rule, calling on the plaintiff to shew cause a defendant 

why the warrant of attorney herein should not be ez^atea^ 
«u.celled, and why the judgment aigned the«on, and all — ^T'-a 

having no 
attorney pro- 
sent to act on bis behalf, desired the plaintiff's attorney, at whose office he was, to send for 
some attorney living in the neighbourhood, to come and act for him in witnessing his 
ozecntion of the instrument. The plaintiff's attorney sent for an attorney who was a stranger 
to the defendant, and also to the plaintiff, and the defendant requested him to act for him and 
attest his execution, which he did, after having read over and explained the effect of the 
instrument to him. 

Hdd, that this was a sufficient nomination by the defendant within 1 & 2 Viet. c. 1 10, s. 9, 
and that it was the defendant's own fault if the attorney was ignorant of the circumstances 
under which the warrant of attorney was given. 

Semble^ where collateral securities are not mentioned in the defeasance to a warrant of 
attorney, pursuant to Reg., Michadmtu Term, 42 Geo, 3, the Court wiU not set aside the 
instrument as void altograier; but where die circumstances under which they were given 
seem to the Court to require explanation, they wiU refer the case to the Master to ascertain 
what sum is due to the plaintiff, and let the warrant of attorney and judgment thereon stand 
as a security for the same. 
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Baa Comi. subsequent proceedings^ should not be set aside, with 
'°^*' costs. The grounds on which the rule was moved were ; 
JoBL first, that certain bills of exchange should have been 
Dicker. delivered up to the defendant before judgment was signed 
on the warrant of attorney ; second, that the defeazance 
of the warrant of attorney did not refer to the collateral 
securities; and third, that the attorney attesting the 
signature of the defendant to the warrant of attorney, 
was not properly nominated by the defendant to act for 
him, under 1 & 2 VicL c. 110, s. 9. It appeared by the 
affidavits used in this case, that in the year, 1846, the 
defendant, being in want of money, applied to the plain- 
tiff, who is a jeweller in London, to discount a bill for 
him. This the plaintiff would not do, but persuaded the 
defendant to purchase jewellery of him to the amount of 
250/., (on which he was to raise money,) and to give 
three acceptances for the money, one at three months, 
the other two at six months after date. On the 24th of 
August, 1846, the first bill, which was for 50/., being 
overdue, one Rishworth called on the plaintifi^ at the 
request of the defendant, and pressed him to advance a 
sum of money to the defendant, which, with the sum 
due on the overdue bill, and the two bills not then due, 
would make up 400/., for which sum the defendant was 
to give iresh bills, payable at three, four> and six months, 
and also his warrant of attorney for 400/L The plaintiff 
consented to do this ; and the next day the defendant 
called upon him, and it was agreed that the warrant 
should be made payable in three months, without refe- 
rence to the bills, and that the money should be paid 
whether they were payable or not, or whether they were 
in the plaintiff*s possession or not. The bills were given, 
and defendant then went to the plaintiff's attorney, Mr. 
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Dyte^ (to whom he was referred by the plaintiff,) and, 
according to Mr. DyteU aflSdaviti gave him instructions 
to prepare the warrant of attorney, at the same time 
telling him that the plaintiff was about to advance him 
100/., that there were some bill transactions between 
them, but that it was unnecessary to mention them in the 
warrant, as the sum of AOOL was the agreed balance to 
be secured by the warrant. The warrant of attorney 
was accordingly prepared in the ordinary form, nothing 
being said in the defeasance of the bills of exchange ; 
nor was any provision made as to their being given up to 
the defendant on satisfaction of the warrant. On the 
S6th, the next day, the defendant called again at Dyte^s 
for the purpose of executing the warrant, when he was 
told by Dyie^ that it was necessary that a solicitor should 
be present on his, the defendant's, behalf to explain to 
him the effect of the warrant, and attest his signature to 
it The defendant said he was aware of that ; but that 
as he did not wish his own attorney to be acquainted 
with the transaction, he should be obliged by Mr. Dyte^s 
sending for some solicitor living in the neighbourhood to 
attest his execution of the warrant of attorney for him. 
Upon this, Mr. Dyte sent for a solicitor named Burgess^ 
who lived near, who came accordingly. By his affidavit 
it appeared, that he had received a message to attend at 
Mr. Dyte^s to act for the defendant, to whom he was a 
perfect stranger, as was he also to the transactions 
between the plaintiff and defendant. On coming into 
the room he saw the defendant, who said that be had 
sent for the deponent to act for him as his attorney in 
attesting his execution of a warrant of attorney, which 
was then lying on the table. Deponent then proceeded 
to read over the warrant of attorney to the defendant, 

VOL. II. K 
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Bail Court, and explain its purport and efiect, during which be 

*^^^' interrupted by the defendant, who told him that he, the 

Joel defendant, was perfectly acquainted with its nature and 

DicxBB. contents. Mr. Burgess, however, read the document to 

the end, and was then again assured by the defendant 

that it was quite correct, and that he perfectly understood 

it He then executed the warrant, which was attested 

by Mr. Burgess, and the defendant thereupon paid him 

one guinea, and he left. It also appeared, that the 

only money which the defendant ever received from the 

plaintiff for the bills and warrant was 40ii Judgment 

having been signed on the warrant, the present rule was 

obtained. 

M&y,l. Petersdorff now shewed cause. The principal point 

relied on by the other side in moving for this rule was, 
that the attorney acting for the defendant in attesting the 
execution of the warrant of attorney was not properly 
nominated by him ; and the suggestion in the defendant's 
affidavit was, that Mr. Burgess, who acted for the de- 
fendant, was sent for by Dyte, the plaintiff's attorney, 
was a perfect stranger to the defendant, and, therefore, 
not a proper person to act for him. Now it appears by 
the affidavits of Dyte and Burgess, that the sending for 
Burgess was entirely the act of the defendant, who did 
not wish bis own solicitor to be cognizant of the trans- 
action in which he was engaged. The facts disclosed in 
the case are amply sufficient to shew, that the nomination 
of Burgess by the defendant was quite a sufficient one 
within the act (1 & S VicL c 1 10, s. 9.) The mere fact 
of the name of Burgess being suggested by Dyte, when 
desired by the defendant to send for an attorney in the 
neighbourhood, will not vitiate the attestation, as it is 
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made at the defendant's own request That is distinctly ^^^ ^^'^'^ 
decided in the case of Taylor v. NichoUs (a), and there *°^'" 
the fiicts are very like those of the present case* The ^^^ 
same rule has been laid down in the Queen's Bench, in i>ickbe. 
the case of a cognovit, in Pease v. JVelb (b), in which 
case Taylor v* Nicholb was relied on, and all the autho- 
rities collected. The next point is, that the bills of 
exchange should have been referred to in the defeazance 
to the warrant of attorney. The rule of Michaelmas 
Term, 4& Geo. S, Q. B. and C. P., and Michaelmas Term, 
43 Geo» 3, Exch. (c), requires, ^' that every attorney who 
shall prepare any warrant of attorney to confess judgment, 
which is to be the subject of any defeazance, shall cause 
such defeazance to be written on the same paper or 
parchment on which the warrant of attorney shall be 
written, or cause a memorandum in writing to be made 
on such warrant of attorney, containing the substance 
and efiect of such defeazance." Then the 3 Geo. 4, 
c. S9, s. 4, makes a warrant of attorney or cognovit, 
which is subject to any defeazance or condition, bad as 
against the assignees of a bankrupt, unless the defeazance 
or condition shall be written on the same paper or parch- 
ment on which the warrant or cognovit is written. This 
is extended to the assignees of an insolvent by 1 & 2 
Fict» c. 110, s. 60, and it is now said, that as the de- 
feazance in the present case does not mention the collateral 
securities, that the instrument is, therefore, void alto- 
gether ; but that is not so, except as against assignees, 
which is not the case here. The meaning of the rules 
of Court cited is, that if the defeazance to a warrant be 
not written on the same paper, or, when written, does 

(«) 6 M. & W. 91. (b) a Dowl. PI. 636. 

(e) 2 Arch. Pkte. 853. 
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Baa Court, uqj mention collateral securities which have been given, 
the attorney is liable to the animadversion of the Court, 
but the instrument itself is not void as between the 
parties ; Shaw v. Evans (a) ; Partridge v. Fraser (6) ; 
Sansom v. Ooode (c). 

Corrief in support of the rule. In this case it clearly 
appears, that the defendant has given bills for 600/., and 
a warrant of attorney for 400iL, and has only got some 
jewellery and about 40/. cash for them. The warrant of 
attorney has, therefore, been given under circumstances 
such as the statute 1 & 2 Fict. c. 110, was intended to 
meet. Now that statute requires, that when, a warrant of 
attorney is executed, th^ person executing it shall be 
attended by an attorney expressly named by him to act 
in his behalf. On this point Barnes v. Pendrey (d) is 
directly in point In that case the defendant was about 
to execute a cognovit, and not knowing any attorney to 
nominate to act for him in witnessing his execution, the 
plaintiff's attorney sent for one who acted for him ; but 
the Court held, that this was not a sufficient nomination 
by the defendant within the act, and held the objection 
fatal to the validity of the instrument. In the present 
case the circumstances are almost identical, and the case 
is peculiarly one in which it was desirable that the de- 
fendant should have been attended by an attorney who 
could act independently for him, and have free means of 
communicating privately with him, which it is clear that 
Mr. Burgess had not in this case. Here the very mischief 
contemplated by the statute has actually taken place, for 

(a) 14 Eoft, 676. (e) 2 B. & Al. 668. 

{h) 7 Taunt. 307. (d) 1 Dowl. P. C. 747. 
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It is dear that Burgess did not even know of the exist- BaU Court. 

ence of the bills of exchange given by the defendant 

Oripper v. Brktow (o) is also an authority for the defend- ^^^ 

anty and shews^ that if an attorney has not been properly I>icker. 
nominated by the defendant to witness his execution 
under the statute, the defendant himself cannot waive 
the objection. With regard to the objections to the 
defeazance, it may be admitted, that in the present case 
the instrument is not absolutely void, but there is, in the 
words of Mansfield, C. J., in Morell v. Dobost (6), '' a 
dear and gross irregularity •** It is clear that the real 
terms of the agreement are not set out in the defeazance, 
and, therefore, we ask the Court, under its general 
jurisdiction, to set aside this instrument, and leave the 
plaintiff to his remedy on the bills, when the defendant 
will have an opportunity of setting out all the circum- 
stances in his pleas to any action brought on them. 

Cur* adv. PuU. 

CoLsaiDOE, J. After stating the facts as above Hay 34. 
detailed, his Lordship proceeded: — I am clearly of 
opinion that the requisitions of the statute, so far as 
regards the nomination of the attorney, have been com- 
plied with. In the number of cases which have been 
decided on this point, the Courts have been pressed with 
a desire on the one hand to give the statute a strict 
construction, in order to insure to' the defendant all the 
protection which it was the intention of the Legislature 
to afford him ; and on the other, not to be so extreme 
and literal as to assist in committing frauds on plaintiffiy. 
which, by means of objections on the statute, are too 

(a) 6 M. & W. 807. (6) 3 Taunt. 235. 
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BaiU Cowl, often attempted. It is not to be wondered at, therefore, 
1847. that the decisions are not strictly uniform ; but numerous 
Joel authorities, and those the later, and the reason of the 
Picker. thing, shew that neither of the only two objections that 
can be made in this case ought to prevail. First, the 
attorney, it is said, was a stranger to the defendant, 
suggested to him by the plaintiff's attorney, — suggested 
alone, so that the defendant had no opportunity of select- 
ing and exercising a free choice. The statute only 
requires that he should be '* expressly named.** The 
same circumstances existed in Taylor ▼. NiokoUs, HaU 
V. Dale, and Pease v. fTelh ; and in the second of these 
cases my late Brother Williams laid down the rule, as 
it seems to me correctly and clearly, (as his manner was,) 
" that if an attorney is presented by the plaintiff's attorney 
to the defendant, and he freely chooses him for the 
specified purpose of advising him with respect to the 
warrant of attorney, that amounts to a nomination of an 
attorney by him within the provisions of the statute.** It 
is true, that in one of those cases the defendant went to 
the attorney*8 office ; in another, that he and the attorney 
entered into a private room : and these facts shew, that 
- a fuller and more confidential communication might in 
those cases have taken place, than did, in fact, take 
place in the present. But these things come after the 
nomination ; as to which the only question is, — had the 
defendant an opportunity of exercising a free choice, and 
did he, in fact, do so? It appears to me that he was a 
free agent, and freely adopted the suggestion made to 
him, and made to him at his own request. Had he so 
pleased, he might have brought his own family solicitor. 
For his own convenience he does not do that, and be 
must not turn a difficulty or disadvantage of his own 
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creation into an occasion of fraud on the plaintiff. £<>*' (^^^- 
Secondly^ it is urged, that Burgess^ being a stranger, ^ ^ * 

« 

was not abld to give, nor did he in fiict give, to the 
defendant the protection which the statute is intended to 
secure; and this is true. According to the statement, 
the baigain which the defendant had proposed to enter 
into was a most improvident one, — one which an attorney, 
knowing it, would have been bound to advise him from 
completing. But it was the defendant's own fault that 
Bwrgeis was ignorant of these circumstances. There is 
no doubt that, at the time of execution, he was desirous 
of securing the advance of money, and not willing to 
nuse delay or difficulty; and he cannot now complain 
that his interests were not protected, if he withheld from 
his adviser the necessary information. I think, therefore, 
that the objections founded upon the statute fail ; but the 
transactions altogether appear to me open to so much 
suspicion, capable however, it may be, of complete ex- 
planation, that it is fit they should be inquired into. 
Let it, therefore^ be referred to the Master, to ascertain 
what is due to the plaintiff; and upon the payment of 
that sum, and the costs of the proceedings, let the bills of 
exchange be delivered up to the defendant, and satis- 
faction be entered on the judgment, the warrant of 
attorney and the judgment, in the mean time, to staiid as 
security, and the proceedings to be stayed ; and let the 
costs of this rule be in the discretion of the Master. 

Rule accordingly. 
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Eastham against Tyler. 



^uSfOT^2o2' T^^*^ ^^ * "^'^ obtained by M. Chambers on the 24th 
?^; ^f ;.''■? of May last, calling on the defendant to shew cause 

in the following y ^ e 

form : « To why a verdict should not be entered for the plaintiff* in 

fitting up a 

shop in ^. this cause, pursuant to the certificate of the arbitrator 
pairof gitss given herein. In this cause it appeared that the defend- 
l^kf'bolte!^ ^ ^^^ pleaded a set-off, and in pursuance of an order of 
and hin^eito Mr. Justice Erie, made on the 8th d^y o{ March, 1847, 

the following particulars of set-off were delivered. 

^' The following are the particulars of the defendant's 

set-off in this action, delivered in pursuance of the 

order of the Honorable Mr. Justice Erie, dated the 

8th day of March, 1847. 

« 1846, March. £. s. d. 

To fitting up a shop in Anderson Street, 
with one pair of glass doors, and fan- 
light and bolts and hinges to a partition 
to ditto, and mouldings all complete, and 
fitting up .shop window with glass case 
and linings, and sundry work, nails, &c. 20 1^ 6 

To one quarter's rent of house. No. 9, 
i Anderson Street, from Lady-day, 1846, 
to Midsummer, 1846 - - 12 10 

Dated this 11th day oi March, 1847. 

Yours, &c.. Nation and Neale, 

Orchard Street, Portman Square, 
To Mr. Joseph King, the Defendant's Attorney. 

Plaintiff's Attorney or Agent." 



a partition to 
ditto, and 
moulding, all 
complete, and 
fitting up shop- 
window with 
glass case 
and linings, 
and sundry 
work, naiU," 
&c On the 
hearing of a 
reference of 
the cause 
before a legal 
arbitrator, the 
value of all 
the specified 
work named in 
the particular 
was proved to 
be worth 9/., 
but under the 
words in the 
particular, 
•* sundnr woric, 
nails," &c., 
the arbitrator 
(subject to the 
opinion of this 
Court,) ad- 
mitted evi- 
dence of other 
work done 

th< 
amount of 
102. U. 

Held, that 
the evidence 



about the pre- 
mises, to the 



was rightly received bv the arbitrator, and that if the plainlifF was misled or taken by surpriae 
by the particular, he should have asked for an adjournment of the reference, to have enabled 
hmi to answer the evidence as to that claim. 
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The cause was referred to a legal arbitrator by an Bail Omrt. 

order of reference made on the 28th of April, who pro- '^' 

ceeded with the reference, and examined witnesses on* Eastham 
both sides, after which he gave the following certificate. Tyler. 

" Having heard, examined, and considered the alle- 
gations and proofs of both the said parties, humbly states 
the following question for the opinion of this honorable 
Court, The defendant's particulars of set-ofi* delivered 
under an order of Mr. Justice Erie, dated the 8th March, 
1847, are as follows, viz. : 

' March, 1846. £. s. d. 

To fitting up a shop in Andersen - 
Street, with one pair of glass doors and 
fanlight, lock and bolts and hinges to a 
partition to ditto, and moulding all com- 
plete, and fitting up shop window with 
glass case and linings, and sundry work, 
nails. &c. . - - - - SO 12 6' 

'' The amount due to the defendant for the work so 
particularized, that is to say, ' for the fitting up a shop in 
Anderson Street, with ode pair of glass doors and fim- 
light, lock and bolts and hinges, to a partition to ditto, 
and mouldings all complete, and fitting up shop Window 
with glass case and linings ' is nine pounds. The amount 
of other work done about the premises, and included 
under the term ' sundry work' is ten pounds and one 
shilling, making together nineteen pounds and one 
shilling. The pldntifi* objected to any evidence being 
given under these particulars of set-off of more than the 
work specified, constituting the nine pounds, and I received 
the evidence of the residue subject to that objection. 
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If the Court shall be of opinion that the evidence of 
the aet-off under the words * sundry work* to die 
amount of ten pounds and one shiUingt ought not to 
have been received, then I certify that a verdict for 
the plaintiff should be entered for eight pounds and 
fifteen shillings debt, and one shilling damages, but if 
die Court should be of opinion that such evidence 
was properly received, then I certify that a verdict 
should be entered for the defendant, and I further 
certify that in either case the costs of the reference 
and certificate are to be paid by the said parties in 
equal moieties. As witness my hand this third day of 
May, one thousand, eight hundred and forty-seven. 



(€ 



Arbitrator. 



f> 



The present rule having been obtained, 

MiUor now shewed cause* The point stated by the 
arbitrator for the opinion of the Court in this case is a 
very short one, and is simply whether the defendant is 
entided under the words '' and sundry work, nails, &cl," 
to give evidence of work done about the premises, and 
not more particularly specified; it is submitted that the 
particulars are quite large enough to authorize the arbi- 
trator in admitting the evidence, and so the verdict must 
be enteied for the defendant ; if die plaintiff thought 
that the particulars were too general, he should have 
applied for furdier and better particulars ; it is clear that 
the work was done, and therefore must have been all 
within the plaintiff's notice. There is no case to be cited 
in which evidence has been shut out because particulars 
are too vague, but the cases are all as to variance; if 
they are intelligible to a reasonable extent, and not cal- 
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cttlated to mislead, it is al ways suflkient ; Lines v. Rees (a). ^'^ ^^^' 

If the party is misled, he must shew satisfactorily bow he ''- — — 

was misled, and if he had been so in this case he might •. 

Tyler 

have had an adjournment to enable him to meet the 
evidence. It is to be remarked here that the plaintiff 
does not venture to say that the work was not done ; at 
all events this was a case entirely for the arbitrator to 
decide, and he has admitted the evidence ; in all points of 
view, therefore, this rule must be discharged and a verdict 
entered for the defendant. 



r. Chambers {Lash with him), in support of the rule. 
The paorticolars of set-off delivered in this ease are clearly 
not sufficient to enable the arbitrator to admit the 
evidence which was given before him. The rule is laid 
down in JrchbokFa Practice, vol. 2, page 1S61, where 
he speaks of the effect of particulars of demand on the 
proceedings and evidence in a cause, and the strictness 
required therein : — " The object however of this strictness 
is, that the opposite party may know what will beattempted 
to be proved against him at the trial, and prepare his 
evidence accordingly ;" and he goes on to say, that a 
mistake ^* as to dates or other matters not calculated to 
mislead will not be deemed material." But in the case 
now before the Court, the particular was calculated to 
mislead, for the larger part of the claim of SOL lis.,6d. 
is put in as an accessory merely to the particular under 
the words '' sundry work, nails, &c., &c. ;*' for the arbi- 
trator says, by his certificate, that if he excludes the extra 
work, only 9/. was due under that item of the particular. 
Here the defendant misleads the plaintiff by beginning 

(a) 1 Jurist, 593. 
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with enumerating specific things, and then comprehending 
larger things in the generality. This the Comrt will not 
uphold, as it would lead to the greatest irregularity in 
these matters, and create great mischieC 



WiGHTMAN, J. If I were satisfied that injustice 
would be done by the defendant's succeeding in this case, 
I should pause before I discharged the present rule, 
but I think that there is no hardship at all to the plaintiff 
by the e?idence being admitted by the arbitrator under 
the particular as it stands. If the plaintiff was not quite 
satisfied with it, he should have taken out a summons for 
further and better particulars. He knew something 
more was intended than the 9L ; be must have known 
that he owed the defendant as much money as the 
defendant owed him, yet he goes on with the action, and 
lies by, thinking he could take advantage of what he 
thought was a defect in the particular; if he had been 
misled at all, he might have asked for an adjournment, 
which would have been granted as a matter of course by 
the arbitrator; as it is, I think the evidence was rightly 
admitted, and that the verdict ought to be entered for the 
defendant ; the present rule will, therefore, be discharged. 

Rule discharged. 
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WOOLMER against CoLLIKS. Nov. 22. 



J^ALL, on a former day, obtained a rule nisi for judg- in moving for 
ment as in case of a nonsuit for not proceeding to trial, mSlt*M°in°^' 
and the affidavit on which he moved, after stating that JJl^'^rfw not 
issue was joined on a day named, proceeded to state, Fojcedingto 
*' that no notice of trial has been mven in this cause.** soificiGnt for 

^ theaffidantto 

iJdege that 

Meymott shewed cause. The defendant's affidavit of trial has 
upon which he obtained this rule is clearly bad, in not withoutTz.' 
distinctly stating that " the plaintiff has not proceeded to S![!^^,h^the 
trial,** for it does not follow, that because no notice of P^n^'f^" 

' proceeded to 

trial has been given that the cause may not have been ^'^■ 
tried, since it may have been agreed between the parties, 
that notice of trial should be dispensed with (a). [Pat'^ 
teson, J. The Master (b) informs me that this is a very 
common form of affidavit in such cases.] The Court will 
not presume that the plaintiff has not proceeded to trial, it 
should have been expressly stated, and not have been 
left to inference. 

Patteson, J. I cannot presume that the cause has 
been conducted in any other than the ordinary way, and 

(a) The 14 (7m. 2, o. 17, which gives the defendant the right to this 
rule in seet. 1, nses the following words, " hath or h«?e neglected, or shall 
neglect to bring such issue on to be tried according to the course and prac- 
tice of the said Courts respeetiTely, it shall and may be lawful," &c 

(6) Master j&mce. 
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as the practice requires a notice of trial to be given, I must 
presume that if none has been given, that the plaintiff has 
not gone to trial. I think the affidavit is sufficient 

Meymott then shewed cause on the merits. 

Rule discharged upon a peremptory undertaking. 



Not. 22. 



Levy against Drew. 



WhenlMve is ^ARLY in the present Term, Prentice obtained a nile^ 
!n payment Calling upon the plaintiff to shew cause why the inter- 

Mi™nt U^*^ locutory judgment signed herein should not be set aside 
pi^OTt* ^^^ irregularity, with costs. The facts were as follows : 
Interlocutory •pijg defendant was sued as drawer of a bill of exchange 

costs may be ^ 

set off against 

each other, 

although no 

express leave 

is given for 



by the plaintiff, who was indorsee, and the declaration 
describing the defendant only by the initial of her 
Christian name, the defendant's attorney, on the 2nd of 
The^dS^dant Augtist last, delivered a demurrer, and at the same time 
demanded a joinder in demurrer ; upon this the plaintiff's 
attorney took out a summons to set aside the demurrer as 



having dc- 
murrra to the 
declaration, 
and demanded 
a joinder in 
demurrer, a 

Judge gave the plaintiff leave to amend on payment of costs; the order not having been 
immediately drawn up, the defendant, signed judgment of non pros, which was afterwards 
set aside, with costs. The plaintiff*s costs of setting aside the judgment of non pros vrere 
taxed at 3/. lit, Qd.^ and the defendant's costs upon the demurrer and amendment at 
62. 19t. 6dL, for which amount the Master made nis allocatur; but it was immediately 
afterwards discovered that 4«., which had been taxed off had not been deducted, which if it 
had would have caused the allocatur to have been less by that sum. Tbb fact was, however, 
not mentioned to the Master. Subsequently the defen(umt*s clerk was tendered the balance 
of costs, deducting the 4t., and an amended declaration was thereupon left, and the defendant 
not having plead^ thereto in due time, interlocutory judgment was signed. 

HiM^ upon motion to set aside the judp;raent for irroffularity, that tibe plaintiff ongfat 
to have tendered the balance according as it appeared by 3ie allocator, and tnat he was not 
justified in taking upon himself to set it right, and that inasmuch as he had not tendered the 
costs so appearing to be due by the allocatur, the defendant was not bound to have taken any 
notice of the amended declaration, and so the judgment was irregular. 
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A1V0I0U89 which was ultimately heard on the liSth, when Bail Cwn. 
Mr. Baron Plait refused to set aside the demurrer, but '"^^' 
made an order, that upon payment of costs the plaintiff ^]^^ 

should be at liberty to amend the declaration. On the !>"*. 
morning of the 14th, the plaintiff not having amended, 
the defendant signed judgment of non pros. The plain- 
tiff's attorney upon this took out a summons to set aside 
such judgment, and on the 20th, Mr. Baron Piatt made 
an order setting aside such judgment, with costs. On 
the 24th of the same month, the plaintiff's costs for 
setting aside the judgment of non pros were taxed at 
SL lis. 6dL, and on the 26th following the defendant's 
costs on the demurrer and leave to amend were taxed* 
according to the statement of the affidavit in answer to 
this rule, " at 6^ I5s. 4td., although the same defendant's 
attorney obtained an allocatur for 6L I9s. 6dL, (having 
neglected to deduct from his bill of costs the sum of 4f., 
disallowed by the Master, for the notice of attending 
summons to set aside demurrer by counsel), which allo- 
catur should have been taken for 6/. 15«. 6(2." On the 
same day (26th of Jvgtut) after the taxation, a clerk of 
the plaintifi^'s attorney attended at the office of the de- 
fendant's attorney, and after explaining to a clerk there 
the error in the casting up of the defendant's costs, 
produced a receipt for the plaintifi^'s costs of setting aside 
the judgment of non pros {8L llf. 6d), and tend^ed the 
sum of 3/, 5s. as the balance of the defendant's costs, 
calculating them as they should have been, and not 
according to the Master's allocatur. At the same time he 
left an amended declaration, and upon the clerk of the 
defendant's attorney saying that his master was out, and 
he had no instructions to receive the same, the plaintiff^s 
attorney's clerk told him, that if the defendant's attorney, 
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or his clerk> would call at the offices of the plaintiflTs 
attorney, he should have the balance then offered. No 
application was afterward made for the costs, nor was the 
amended declaration returned. And on the 30th of 
October, the defendant not having pleaded, interlocutory 
judgment was signed. 



Hoggins shewed cause. The question turns entirely 
upon whether or not the defendant was bound to have 
pleaded to the amended declaration, as delivered on the 
S6th of August. The plaintiff was correct in deducting 
his own costs of setting aside the judgment of non pros 
from the defendant's costs of amending the declaration, 
and in tendering the balance as he did. But it is 
submitted, that the plaintiff need not have tendered the 
costs prior to amending ; it is not a condition precedent; 
the defendant had his ordinary remedy for the costs if 
they were not paid. [Pattesony J. When an order is 
made upon payment of costs, such payment is a condition 
precedent] Then the costs were paid. [PcUteson, J« 
The difficulty is, that the whole balance was not tendered.] 
All that the defendant was entitied to was tendered : it 
appears, that after the Master had taxed, the items were 
cast up, and then it was that 4«. which were taxed ofi^ 
were not noticed, so that the Master gave his allocatur for 
4ff. more than was due ; the adding up is the mere act of 
the party ; the Master has nothing to do with that. 



Prentice, in support of the rule. There are two 
questions involved in this case; first, whether the 
plaintiff had any power to deduct his own costs; and 
second, whether he was justified in tendering a less 
balance than the Master's allocatur warranted? First, 
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The Master made no order that these costs should be ^^ ^^^' 
deducted. [Patteson, J. I think it is quite clear that ^^^^' 
the plaintiff was justified in deducting his own costs, the ^*^^^ 
R. ^. T. a Wm. 4, r. 93, saying *' that interlocutory costs Drew. 
in the same suit, awarded to the same party, may be 
deducted f and the Master (a) informs me that this is 
the usual practice]. But it is evident that the plaintifTs 
attorney had no right to take upon himself to alter the 
Master's allocatur ; he had no right to assume that it was 
wrong, and tender a balance that was not warranted by 
such allocatur. As the payment of costs therefore was a 
condition precedent, — Nichols v. Bozon (6), — and the full 
amount was not paid, the defendant's attorney was justified 
in taking no notice of the declaration, and so the judg-* * 
ment was irregular. 

Patteson, J. The payment of costs was no doubt a 
condition precedent to the right of the plaintiff to amend, 
and I think he was perfectly justified in deducting his own 
costs which had been taxed, for as the rule of Court 
permits such costs to be deducted, it surely was not 
necessary that he should have come to the Court for per* 
mission to deduct them. I know of no authority which 
would render such a course necessary, and even if there 
were any, I should be very indisposed to support it, as it 
would be productive of very great inconvenience ; and, 
therefore, if the balance had been tendered, I should have 
held this to have been a regular judgment. But whether 
there was an error, or not, in the casting up at the time of 
taxation, the allocatur is for a precise sum, and therefore 
the party who avails himself of a right to set off costa» 

(a) Master Bunee, (6) 13 East, 185. 

VOL. II. L 
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should tender the exact sum according as appears by the 
allocatur ; for if a party is to be at liberty, of his own 
accord) to strike out sums, he may strike out 102i as well 
as 4«»9 and the other side may be thus brought into debt 
instead of having a balance, and moreover may dispute 
the supposed error. Therefore, as long as the allocatur 
remains, it must be taken to be for the correct sum, and 
final ; and if there be a mistake, as it is alleged there was 
in this case, the party should nevertheless have tendered 
the sum according to the allocatur, or he should have 
applied in the proper quarter to have had the error set 
right. I consider, therefore, that the interlocutory judg- 
ment was irregular. 

Rule absolute. 



Nov. 18 & 22. The Queen on the Prosecution of Rogers against 

Grimshaw. 



A coroner 
appointed 
under the 5 &6 
Wm, 4, c. 76, 



AN information, in the nature of a quo warranto, for 

exercising the office of coroner for the borough of 

(^ M *^ '^mI ^V^^f having been filed against the defendant in Easter 

Corporation ~ 
Act,) is not 
a corporate 
officer within 
the meaning 
of the 9 Anney 
c. 20, and 
therefore the 
relator in a 



Term, 1846, several issues were raised, which were after- 
wards tried, and a special verdict returned. The case 
having afterwards (in Trinity Term, 1847,) been argued, 
the Court of Queen's Bench directed judgment for the 
Crown to be entered on the first and fourth issues (the 
m wWcMuS- material ones), and for the defendant on the second and 

ment has been 

ffiyen for the 

Crown against the defendant for exercising such office of coroner, is not entitled to his costs 

from the defendant under the latter act. 



XI. VICTORIA. 147 

third (a). The judginent containing the usual award of SaU Cowrt. 

costs, the prosecutor proceeded to tax his costs accord- 

ingly, when on its being objected, on the part of the "^^ Qpfkn 

defendant, that the prosecutor was not entitled to any Grimshaw. 

costs, inasmuch as the office of coroner is not within the 

9 Anne^ c. ^ (the statute giving costs in such cases), the 

Master suspended his taxation to give the defendant 

an opportunity of applying on the subject to a Judge* 

Application was accordingly made to Mr. Baron Plaits 

at Chambers, but his Lordship referred the parties to the 

Court. CowUng accordingly, early in the present Term, 

obtained a rule, calling upon the prosecutor to shew 

cause why so much of the judgment as awards costs to 

be paid by the defendant to the relator should not be 

set aside, and why the taxation should not be stayed, • 

citing Rex v. Williams (J) ; Rex v. Wallis (c) ; Rex v. 

HaU (d), and Rex v. M'Kay {e). 

Martin^ Q. C, and Pickering shewed cause. This Nor. 18. 
case will depend upon the construction to be put upon 
the 9 Anne^ c. ^0 (/). If the defendant is a corporate 

(«) Seethe QuiemY. Grimtham, 16 Law J., Q. B.385. 
(») 1 Barr. 402. 

(c) 5 T. R. 376. 

(d) 1 B. & C. 237. 

(e) 5 B. & C. 640. 

(/) The material sections of this act are as follows i — 
Sect 1. *' Whereas divers persons have of late illegally intruded them- 
selves into« and have taken upon themselves to execute the offices of mayors, 
bailiffi, portreeves, and other offices within cities, towns corporate, boroughs, 
and places within that part of Grtat Britain called England and Walut 
and where such offices were annual offices, it hath been found very difficult, 
if not impracticable, by the laws now in being, to bring to a trial and deter- 
mination the right of such persons to the said offices within the compass of 
the year ; and where such offices were not annual offices, it hath been 
found difficult to try and determine the right of such persons to such 

1 8 
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BaU Court, officer within the meaning of that act, it is clear that the 

^"'^*' relator is entitled to his costs. Before the passing of the 

The QufiEN 5 & 6 ^f». 4, c. 76 (the Municipal Corporation Act), the 

Grimshaw. Mayor of Wigan was, by charter, also the coroner of that 

borough, so that at that time there is no doubt the coroner 

offices before they had done diyers acts in their said offices prejudicial to 
the peace, order, and good goYemment within such cities, towns corporate, 
boroughs, and places wherein they have respectively acted : And whereas 
divers persons, who had a right to such offices, or to be burgesses or 
freemen of such cities, towns corporate, boroughs or places, have either 
been illegally turned out of the same, or havo been refused to be admitted 
thereto, having in many of the said cases no other remedy to procure them- 
selves to be respectively admitted or restored to their said offices or 
franchises, of being burgesses or freemen than by writs of mandamus, the 
proceedings of which are very dilatory and expensive, whereby great 
mischiefs have already ensued, and more are likely to ensue if not timely 
prevented. For remedy whereof be it enacted, That from and after the 
first day of Trinity Term, in the year of our Lord one thousand seven 
hundred and eleven, where any writ of mandamus shall issue out of the 
Court of Q een's Bench, the Courts of sessions of counties palatine, or out 
of any of the Courts of grand sessions in WnUst '^ uiy of the cases afore- 
said, such person or persons who by the laws of this realm are required to 
make a return to such writ of mandamus, shall make his or their return to 
the first writ of mandamus.*' 

Sect. 5 enacts, ** That from and after the said first day of Trinity Term, 
in case any person or persons against whom any information or informations, 
in the nature of a quo warranto, shall in any of the said oases be exhibited 
in any of the said Courts, shall be found or adjudged guilty of an usurpation 
or intrusion into, or unlawfully holding and executing any of the said 
offices or franchises, it shall and may be lawful to and for the said Courts 
respectively as well to give judgment of ouster against such person or 
persons, of and from any of the said offices or franchises, as to fine such 
person or persons respectively for his or their usurping, intruding into» or 
unlawfully holding and executing any of the said offices or franchises ; and 
also, it shall and may be lawful to and for the said Courts respectively to 
give judgment, that the relator or relators in such information named, shall 
recover his or their costs of such prosecution; and if judgment shall be 
given for the defendant or defendants in such information, he or they for 
whom such judgment shall be given, shall recover his or their costs therein 
expended against such relator or relators, such costs to be levied in manner 
aforesaid.** 
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was a corporate oflBcer. This act, however, has made the Bail Court. 
coroner a distinct officer, and has vested the appointment '^'*'^' 
in the Town Council ; for, by sect. 62, it is enacted, " that The Queen 
the council of every borough in which a separate Court Grimbhaw. 
of quarter sessions of the peace shall be holden, as is 
hereinafter provided, shall, within ten days next after the 
grant of the said Court shall have been signified to the 
council of such borough, appoint a fit person, not being 
an alderman or councillor, to be coroner of such borough, 
so long as he shall well behave himself in his office of 
coroner." The section then goes on to enact, that no one 
shall take any inquisition which belongs to the coroner^ 
but the coroner himself, and that his fees and expenses 
shall be paid out of the borough fund ; and by the 1 FicL 
c. 68, s. 3, he is to lay his accounts before the council. * 

The office of coroner, therefore, is one essentially of a 
corporate nature, as it arises from the appointment of the 
corporation, is paid for out of the corporate funds, and 
has jurisdiction within the borough only. The cases 
cited on the other side only shew this, that the office, to 
be within the 9 Annef c. 20, must be both an office within 
a corporate borough' and a corporate office. In JRex v. 
Williams (a), it was held. that the Judge of a borough 
Court of Record was not a corporate officer, and there- 
fore not within the statute, and that was clearly so, and 
not analogous to the present case. So in Rex v. Wallis (6) 
it was held, that the constable of Birmingham was not an 
officer within the act, as it was not an office within a cor- 
poration, Birmingham not being a corporate town at the 
time. Then, in Rex v. Hall (c), which was a question 
as to whether or not the office of registrar and clerk of the 

(a) 1 Bonr. 402. (6) 5 T. B. 375. (c) 1 B. & C. 237. 
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BiUi Court, Court of Requests, which was created by statute in the 
^°^'' city of Bristol, was a corporate office, and the Court held 
The QuEEK that it was not, and indeed there could be but little doubt 
Gaimbbaw. of its not being such an office ; and in Rex v. M'Kay (a), 
the decision turned entirely upon the fact that the office 
of bailiff of Stockbrid^e was not an office within a cor- 
porate borough, so that none of these cases bear otherwise 
upon the subject than to shew that the office must be in 
a city or corporate borough, and be a corporate office. 
Wigan being a corporate borough, the only question is 
whether or not the office is a corporate one. It is clear 
that a recorder is a corporate officer, and it is difficult 
to perceive any distinction in principle between that office 
and the office of coroner ; Com. Dig. tit. " Office^ G ; 
tit. ** Franchise^"* let F. All the duties of the coroner 
are of a municipal character, and he is essentially con- 
nected with the corporation. As it would be desirable 
to take the opinion of a Court of Error upon the subject, 
if this Court has any doubt of the office being a corporate 
one, it will be well to decide in favour of the relator, upon 
which decision error can be brought. 

Cowling 9 in support of the rule. The office of coroner, 
as established by the 5 & 6 Wm. 4, c. 76, s. 62, cannot 
be considered as a corporate office, since by the very 
terms of that section it is only in the event of a Court of 
quarter sessions being granted that any borough coroner 
is at all to be appointed ; and in boroughs in which there 
is no such grant, the county coroner has jurisdiction. So 
that the very existence of the office of borough coroner 
depends upon the accident of there being a grant of a 
Court of quarter sessions, which clearly shews that the 

(a) 6 B. & C. 640. 
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coroner is not a corporate officer, as the corporation is ^*^ ^'^>«^* 

1 847 
complete in itself without him. Indeed the coroner need !__ 

not be a person in any way connected with the borough, '^^ Queen 
as it is competent to the Town Council to appoint a Gbimshaw. 
perfect stranger ; his duties moreover shew that his office 
is not a corporate one, as be has to hold inquest, not 
merely upon the members of the body corporate, but 
upon all the Queen's subjects within the limits for which 
he acts, and he has to make, by section 63, a return to 
one of the Secretaries of State of the cases in which he 
has held his inquests. A borough coroner is no more a 
corporate officer than a police constable, who, like the 
coroner, is appointed by the council, and paid out of the 
borough fund, or a schoolmaster, or a rector of a cor- 
porate living. If a borough coroner is a corporate officer, 
so would be the county coroner where no borough coroner 
has been appointed; Rex v. Richardson (a), in which the 
party was portreeve of Fenryn, is another case similar to 
those already cited, in which the Court held that he was 
not a corporate officer. 

Cur. adv. vulL 

Pattbson, J. I have looked at the acts of Parlia- Not. 22. 
ment, and the various cases upon this subject, and 
whatever question there may have been formerly, when 
the office of Mayor and Coroner of Wigan were united in 
the same person, as to whether or not, under those circum- 
stances the coroner was a corporate officer, I am not now 
called upon to determine. Indeed, formerly, the question 
could not very well have arisen, because whatever defect 
there may have been in the office of coroner, would 

(a) 9 East, 469. 
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Bail CmtrL equally have applied to the mayor. But the Municipal 

-J-?^!l_ Corporation Act (5 & 6 fVm. 4fy c. 76), destroyed the 

« WEKN character of borough coroners^ because it provides that 

Gaimbbaw. vhere there is a grant of a Court of quarter sessions, a 
coroner may be appointed by the town council, and 
where no such coroner has been appointed, the county 
coroner shall have jurisdiction. The question is there- 
fore, whether a borough coroner is or is not a corporate 
officer. It seems to me that the coroner is an officer of 
the Crown, and not of the corporation ; his duties have 
reference to the Crown, and although he is appointed by 
the corporation, yet he is essentially an officer of the Crown: 
I think, therefore, that he is not a corporate officer within 
the meaning of the statute, and, therefore, that the relator 
is not entitled to costs. I was asked not to make this 
rule absolute, but to leave the defendant to his writ of 
error, but I think as I have a strong opinion upon the 
subject, I ought not to adopt such a course, particularly 
as my judgment will be just as much a ground of error, 
as though I decided the other way. I feel myself bound 
io make this rule absolute. 

Rule absolute. 
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Bail Court, 

1847. 

The QuEBN against The Justices of Lancashire. Nov^ 

[BuTLEY against Ashton-under-Lyne.] 
nPHIS was a rule, calling upon the justices of Lanca" An order of 

i. 11 removal was 

shire to shew cause why a mandamus should not. made on the 

,. . 1 . 11 2nd of Sep^ 

issue, directing them to enter continuances and near an tember, 1846, 
appeal between the inhabitants of the township of Butley^ ' *? apj^° ^ 
Cheshire, and the inhabitants of the parish of Ashton- ^^^ 
under-Lynef Lancashire, touching the settlement of ^^^''^At 
Elizabeth Leonard and her three children. ^« ensuing 

* Miehadmaa 

sessions an 
aDDeal was 

Townsend shewed cause, and cited Reg. v. The Justices entered and 
of Montgomeryshire (a) ; Mex. v. The Justices of Somer^ ^he suSe- 
'^'f^ire (6). S^on.. 

an application 
was made for a 

Pashley, contra, citing King v, Simmonds (c) ; Meg. v. further respite, 

to the Batter 

The Justices of London (d) ; Mex ▼. Kimbolton {e). sessions, on 

the ground 
^ T 7. that the appeU 

Cttr. aav. vulu \^^ \^^ not 

been enabled 
(a) 14 L. J. M. C. 142 ; 2 Nolan. 619, 526. riaftlitaSf*" 

(6) 2 B. C. R. 62 ; 2 New Sess. Ca. 646, S. C. until the 24th 

(e) 7 Q. B. 289. of December, 

id) 2 New Sess. Ca. 410. ^tS^oo 

' (e) 6 A. & E. 603. late to give 

notice of ap- 
peal, and no notice in fact having been given. The sessions directed the appellants to give 
the other side notice of the application, and to renew it on a subsequent oay, which was 
accordingly done, when the respondents objected to the appeal being further respited, on the 
ground uat as no notice of appeal had been given, the sessions had no functions further to 
respite ; it was, however, agreed by the parties, that the appeal should be respited to the 
Eaeter sessions, upon payment of the costs of die day, without prejudice to the objection 
taken by the respondents. Before the Easter sessions, notice and grounds of appeal were 
duly served, and on the appeal being called on, the respondents renewed their objection, and 
the sessions, thinking the objection sufficient, dismissed the appeal. 

Held, on a motion for a mandamus to enter continuances and hear, that it was a matter 
within the discretion of the sessions to have further respited or not, but that as they refused to 
hear the appeal on the ground that they had no power to respite, and as it appeared that if they 
had thought that they had the power they would have respited, they were wrong, and the 
rule for the mandamus was made absolute. 
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Baif Court. The facts of the case fully appear by the judgment, 
1847. which was now delivered by 



The QoKSN 

V, 

TheJiutioes Patteson, J. This was an application for a man- 
liANCABRias. damus to enter continuances and hear an appeal The 
facts appear to be simply these. There was an order of 
removal on the 2nd of September, 1846, and that was 
sent to the overseers of the parish to which the pauper 
was to be removed on the 5th. It appears that they did 
not take advantage of the act of Parliament, or give any 
answer ; accordingly the pauper was actually removed on 
the 26th. There was time enough to have appealed at 
the next sessions which were held on the 19th October, 
but the appellants were not bound to have done so, and 
they did not They however entered and respited their 
appeal at those sessions, and so far all was perfectly 
correct It then appears that without any notice of 
appeal to the opposite side, and without any notice that 
they intended to make a fresh application to the Epiphany 
sessions, they applied to those sessions on the first day 
to have a further respite until the Easter sessions, and 
that they did, on the grounds stated in their affidavits, by 
which they shewed that the pauper, who was a' married 
woman, had been removed to her maiden settlement, and 
that her husband had absconded, and they were not able 
to find where he was, notwithstanding their inquiries, 
and did not apprehend him until the 24th of December, 
too late to give notice of appeal for the Epiphany 
sessions. The Court of quarter sessions appear to 
have thought that it was not reasonable that they should 
respite the appeal, unless they had an opportunity of 
hearing the objection made on the part of the respon- 
dents. Now I apprehend that the Court of quarter 
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sessions at their Epiphany sessions had a perfect right, BaU Court. 

if they had thought fit^ to further respite the appeal until [. . 

the Easter sessions. They certainly had the power to '"*® ^^^^^ 
do so, but were not bound so to exercise it, unless they "^^ Justices 
thought fit. It was not a matter of right on the part of Lancashieb. 
the appellants, but of discretion with the Court The 
sessions thought it was not reasonable to make the order 
without hearing the other side, and directed notice to be 
given to them, and the application was to be renewed on 
a later day in the sessions. Upon that day the respon- 
dents appeared, and they urged that the Court had no 
power to adjourn the appeal, because no notice of appeal 
was given. It appears they discussed the matter, and 
after considering the affidavits, they came to the con- 
clusion, by consent of all parties (as it is stated), that 
the appeal should be respited until the following Easter 
sessions on payment of the costs of the day, and that that 
should be without prejudice to taking the same objection 
at the Easter sessions, as they were then taking. Then 
came the Easter sessions, and it appears that between 
the two sessions, notice and grounds of appeal were 
given, and every thing was quite correct, supposing the 
appeal could have been respited. At the Easter sessions 
it was urged, on the part of the respondents, that notice of 
appeal was only given on the SOth of March, and it was 
argued that the Court had no authority to respite. The 
Court were of that opinion, and accordingly refused to 
hear the appeal. I have carefully looked into all the 
matters, and it seems to me that I must take it that the 
quarter sessions at the Epiphany sessions were willing in 
their discretion to respite the appeal further till the 
Easter sessions, but entertained a doubt whether they 
had the power, because there was no. notice. I appre- 
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BaU Court, hend they had that power> although there was no notice, 
^* and I think the circumstances shew, that if they were 



The QuBEN gji^gfi^^j jijgy ^^ jjjg power, they would have exercised 
The Justices ^^\^ discretion by respiting the appeal, and I think it is 
Lancashire, also clear that at the quarter sessions, no question was 
raised as to their discretion, but as to their power only, 
and therefore I think the Easter sessions have determined 
wrong in imagining they had no power, which they 
clearly had. The rule therefore for a mandamus must 
be made absolute* 

Rule absolute. 



'^^' ^ & 3' Ex parte Barnes. 

vnierean WJNTHANK applied, on behalf of a Mr. Barnes, for 

attorney who ^^ , . 

had ceased to permission to him to renew his certificate at once, 

renewbis*oer- ^^^ without waiting until the expiration of the present 

^^\ yirs, 'T^^™- '* appeared on affidavit, that Mr. Barnes having 

gayethe heen regularly admitted an attorney of this Court in 

notices pro- o ^ j 

yidedforby 1836, took out his certificate for that year, but has never 

1846, whereby since renewed it, and has not practised in the mean time, 

been at liberty It further appeared that all the requisites required by the 

new^lbdT ^ ^' E. T. 1846 (a), had been complied with, whereby 

SbTv^ition ^^^ Barnes would be entitled to renew his certificate in 

Tem ^r^i^ *® Vacation of the present Term. The ground upon 

to the Court which the application was made was, that Mr. Barnes 

to be permitted '^^ 

to renew his had an advantageous partnership offered him, which it 

certificateat . ».,,,, 

once, on the was of great importance to him he should enter into at 

ground (ex- ' 

phuned) that it ^^^ g^ , ^^ ^^ 

was of grott ^ ' ^ * *^ 

importance to 

him to be at once so permitted ; ihc Court refused the application, as the permission sought 

would entirely defeat the object of the rule. 
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once. [Pattesony J. I doubt whether or not I have any 
power to interfere. The object of the rule is, that there 
should be an opportunity for inquiry into the propriety 
of the re-admission, and if I grant this application, I 
entirely defeat that object]. The rule contains no nega- 
tive words, and this Court has often dispensed with 
notices under somewhat similar circumstances. In Ex 
parte Blunt (a\ the Court allowed an attorney's name to 
be inserted in the list of applicants, although he had 
failed to comply properly with the rule. [Patteson^ J. 
That was only a dispensation of a previous notice, and 
there was still time for all necessary inquiries]. So also 
Ex parte French (6). [Patteson, J. That case is also 
upon a somewhat similar footing]. There is also a case 
of Ex parte Weymouth not reported (c), which is very 
similar to the present one, and in which the application 
was granted. 



Bail Conrt. 

1847. 

Ex parte 
Barnes. 



Patteson, J. If I dispense with the observance of 
this rule, and grant your application, I shall be defeating 
the very object that it was meant to ensure, namely, that 
parties might have an opportunity of coming to oppose 
the renewal of the certificate. I will, however, inquire 
into the case of Ex parte Weymouth. 

Cur. adv. vult. 

His Lordship said he had ascertained the facts of the 
caise in Ex parte tFeymouth, and thought they did not 
apply to the present one, and that he was sorry he could 
not interfere, but believed he had no power to do so. 

Application refused. 



Nov. 3. 



(a) 5Dowl. 231. 



{b) 6 Dowl. 374. (e) See anie, p. 102. 
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Bittl Comfit 

1847. 



Nov. 25. Watkins and Others against Tarplby, Clerk. 



The Court HPHIS was a rule, calling upon the Bishop of Peter- 

mit a sequea- borough to shew cause why he should not make a 

return of what he had levied, under the writ of sequestra- 
tion in this action, and what he claims to deduct for the 
costs and charges attending the levy; and also calling 
upon the said bishop, and the defendant, to shew cause 
why the said writ of sequestrari facias should not be 
handed to the plaintiffs or their attorney, in order that the 
claim for interest upon the said judgment, since the first 
day of October y 1838, may be indorsed thereon. The 

^bte, M^^* facts upon which the rule was obtained were as follows. 

80 doing sob- Tj^g plaintiffs, in the year 1834, having obtained judg- 
ment against the defendant, who was a beneficed 
clergyman, issued a sequestration to the bishop of the 
diocese to sequester the profits of his living, which 
sequestration remains not wholly satisfied. In the year 
1838, the I & S Vict c. 110, passed, giving creditors a 
right to interest on their judgment debts, and which act 
came into operation on the 1st of October in the same year, 
and by sect. 17, enacts, ''that every judgment debt shall 
carry interest, at the rate of four pounds per centum per 
annum, from the time of entering up judgment, or from 
the time of the commencement of this act in cases of 
judgments then entered up, and carrying interest until 
the same shall be satisfied, and such interest may be 

into operation, 

which by sect 17 gave judgment creditors a right to interest on their jad^ment debts firom 
that time in cases of judgments entered up before then. In 1 839 anouer sequestration 
issued at the suit of other parties. Upon an application of the first sequestrators, that the 
bishop should hand over the writ of sequestrari facias to the plaintifb, or their attomeys, that 
the amount of interest from October, lb38, might be indorsed thereon, the Court renised to 
make such an order. 

Qu, Whether, under such circumstances, the plaintiffs were entitled to have the amoont of 
interest levied without such indorsement. 



trator to 
indorse an 
amount of in- 
terest upon 
his writ of 
sequestrari 
facias, which 
issued before 
the operation 
of the 1 & 2 
VicL c. 110, 
which by 
sect. 17 gives 
creditors 
interest upon 



sequent 
sequestrators 
would be pre- 

1'udiccd by 
Mvine satisfac- 
tion of their 
judgments 
postponed. 
In 1834, 
plaintifi 
narinff ob- 
tainedjudg- 
ment Msinst 
a beneficed 
clergyman, 
issued a se- 
questradon to 
the bishop of 
his diocese to 
sequester the 
profits of his 
living. In 
October, 1838, 
the 1 & 2 Fict. 
c. 110, came 
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levied under a writ of execution on such judgAent.** In 
December of the following year, another sequestration 
issued at the suit of another creditor, which sequestration 
also remains in force and unsatisfied at this time. 

Bovillf on the part of the Bishop o( Peterhoroughf shewed 
cause. The object of this rule is to enable the plaintiffs 
to take advantage of the 1 &2 Vict c. 110, s. 17, and 
obtain an indorsement upon the writ, so that eleven years* 
amount of interest may be levied, and although this would 
be a harmless proceeding if there were no other creditors, 
yet as there is actually another sequestration waiting to 
be satisfied, it would be an act of unfairness to them to 
permit this indorsement, as by that means the satisfaction 
of their claims would be postponed. 

AspinaU shewed cause for the defendant. The de- 
fendant is interested in the speedy liquidation of his 
debts, and this application will have the effect of postponing 
it ; besides if the act gives a right to interest, it may be 
that the plaintiffs are entitled to the amount without any 
indorsement. 
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Bail Comrt. 
1847. 

Watkinb 
andOthen 

V 
TAaPLST. 



Phipsonj in support of the rule. No doubt if this ap- 
plication is granted, it will have the effect of displacing 
the subsequent sequestrators, but the plaintiffs claim 
under the authority of an act of Parliament passed 
subsequently to the issuing of his sequestration, the 
language of which is very express. The act clearly 
intended that creditors, situated as the plaintiffs are, should 
have interest upon their judgments ; a new right was by this 
act conferred upon the plaintiffs, and this is the proper 
mode to avail themselves of it. If they had issued their 
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BaU Court. 
1847. 



'Watkins 
and Others 

t. 
Tarpley. 



sequestration after the passing of the act, without indorsing 
the claim for interest, it would have been their own 
default^ and^ perhaps, they would not have been entitled to 
this rule, but as it is, the plaintiffs are no way in default, 
and the other creditors have no right to object. 



Erle, J. I feel it to be my duty not to grant this 
application, since the indorsement would have the effect of 
increasing the amount of the plaintiffs' claim, and so be 
extremely prejudicial to the other creditors. It would be 
extrajudicial to pronounce an opinion whether or not the 
bishop has at present any authority to levy the amount of 
interest, but I think that to make the indorsement which 
has been asked for would be in effect to issue a new writ, 
and I think I should not be doing justice to the other 
creditors of the defendant, as the satisfaction of the debts 
of the subsequent sequestrators would be considerably 
postponed. And I have the less scruple as to refusing 
this application, because it appears, that when the 1 & S 
VicU c. 110, passed, there was no other sequestration in 
existence, and it was not until a considerable time after- 
wards, that there was any other sequestration upon the 
defendant's living, so that at that time there could have 
been no difficulty in the plaintiffs' issuing a new writ 
indoi*sed for the interest. I must, therefore, leavei the 
plaintiffs to get the interest in any way they may be 
advised they can. As regards the first part of the rule, 
the plaintiffs are of course entitled to that. 



Rule absolute on the first branch of the rule, and 
discharged as to the remainder. 
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Parker against Bayley. Not, le. 



^HIS was a rule, calling upon the plaintiff to shew InJ«»e,i844, 

"■■ 1 1 . /. . 1 ^® defendant 

cause why the writ of capias ad satisfaciendum, upon was arrested 

which the defendant is detained in the custody of the the plaintifTon 

keeper of the Queen's prison, should not be set aside for aj^Jd^ent, 

irregularity, with cosU, and why the defendant should ^ Ae^Q^i^n'i 

not be discharged out of custody as to this action. £'*o"h ?* 

It appeared, that on the 87th of June^ 1844, the 5'€p<«m6«r fol- 
lowing, having 
defendant was arrested, at the suit of the plaintifl^ on a filed his peti- 

ca. sa. for the sum of 43/. 13«., and that on the 9th of duleinthe 

September following he filed his. petition in the Court of Bankrnptey, 

Bankruptcy, under the provisions of the 5 & 6 Vict. Pj^S.*".?" 

c. 116, and the 7 & 8 rtct. c 96, wherein he inserted *"•'?«* l,'^*'- 

' ' c. 116, and 

the debt and costs of the plaintiff, and obtained his *^®'*^ ^'^^ 

*^ ' c 96, he 

interim order. On the 1 6th of October following (being obtained his 

interim order» 

then at large under his interim order,) he went up to be and was re- 
heard and examined, and that, upon that occasion, being custody. On 
opposed by a creditor of the name of Smithy the commis- Qctobtry he 
sioner refused to name a day for granting his final order, cowtto^* * 
Upon this, the defendant left the Court, and remained t«*«l.*nd 

^ : examined, 

at large until the 28th of August. 1847, when he was when the com- 

^ missioner, 

being of opinion 
that one of his debts was contracted in fraud, indorsed on his schedule, pv^jsuant to sect 24 
of the 7 & 8 Viet, c 96, a refusal to name a day for his final order. Upon this the 
defendant, who was not then in custody, left the Court, and remained at larve until the 28th 
of Angugi, 1847, when he was again taken at the suit of the present plainttfl^ upon another 
ca. sa. upon the same judgment. 

HM, on motion to discharge the defendant out of custody, first, that as the defendant*8 
interim order had expired, and no final order had been made, the plaintiff was at liberty again 
to take him in execution upon his unsatisfied judgment ; secondly, that it was perfectly 
regular to do so by a second ca. sa. ; thirdly, that as a writ of execution had issued within a 
year of the judgment beinff signed, it was not necessary to have issued a sci. fa. before issuing 
the second ca. sa. ; and, fourthly, that under the prorisions of sect 24 of the 7 & 8 Vict, 
c 96, the commissioner could haye remanded the insolvent into custody. 

Qy. Whether such second writ of ca. sa. need be a special writ reciting the particular 
eiicomstanoes of the case ? 

YOL. II. M 
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BaU Court, arrested again, at the suit of the present plaintiff^ upon 

! — another ca. sa. for the same debt of 43/L 13«. The second 

writ of ca. sa. was in the ordinary form, and the original 
judgment had not been revived by scire facias. On the 
9th of September last the defendant took out a summons, 
calling upon the plaintiff to shew cause why he should 
not be discharged out of the custody of the sheriff of 
Middlesex, on the ground of irregularity, he, the defend- 
ant, having been previously taken in execution for the 
same debt, and discharged by consent of the plaintiff's 
attorney; and upon the hearing, Mr. Justice Williams 
refused to make any order. On the following 16th of 
September, the defendant took out another summons, 
calling upon the plaintiff to shew cause why the writ of 
ca. sa. should not be set aside for irregularity, with costs, 
and why he, the defendant, should not be discharged out 
of custody, he having been arrested in the year 1844, 
and confined in prison for the same debt upon which he 
was then detained, and having been discharged from the 
former custody by reason of an interim order after the 
filing of his schedule, and the plaintiff's attorney having 
taken a new security for the said debt, which summons, 
on the hearing, was dismissed, with costs. The defend- 
ant, in his affidavit upon which the rule was obtained, 
stated, that on the morning of the 16th of October, being 
the day upon which he was to go before the commissioner, 
an agreement was entered into between himself and his 
creditors, whose names were annexed to it, the plaintiff's, 
by his attorney, being amongst them, whereby they con- 
sented to the defendant's paying into the hands of the 
provisional assignee a certain sum per month, in liquida- 
tion of his debts, and covenanted to execute any further 
act or document necessary to carry into effect the said 
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agreement; and that he, the defendant^ was shortly af^r ^^ ^^^^' 
finally discharged out of custody " by the effect and ope- 
ration, at the time of the dismissal of this deponent's 
petition, of the agreement between the deponent and his 
detaining creditors.** The paper referred to as an agree- 
ment was not stamped, neither was it under seal or signed 
by the defendant. The plaintifPs attorney, in his affidavit 
in explanation of the facts relating to the agreement, 
stated, that he was induced to sign the agreement on 
behalf of the plaintiff, on the assurance of the defendant 
that the whole of his creditors would consent, and that 
the commissioner would make an order according to the 
terms of the agreement, but he denied that the agreement 
was to be binding on the parties signing it, but was 
merely given as an expression of their consent to the 
terms, provided the commissioner should deem it fit to 
make an order upon the defendant to its effect, and that 
nothing has, in fact, ever been paid by the defendant 
pursuant to the said agreement By the affidavit of one 
James Martindale it appeared, that he did, on the ^th 
o[ September, 1847, search at the Court 'of Bankruptcy 
the schedule filed by the defendant in September, 1844, 
and that there appeared an indorsement by the commis- 
sioner as follows : ** Petition diw a ioood : Mr. Smith's 
debt being contracted in fraud, day refused for final 
order :" and that the word *^ dismissed** was struck out in 
the manner described. On moving for the present rule, 
no mention was made of the two previous applications 
to a Judge at Chambers. 

This rule was obtained on three grounds ; first, that the 
taking the defendant in execution on the second ca. sa. 
was a violation of the agreement entered into ; second, 
that the second writ was bad in form, as it should have 

M 2 
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Baii Court, been an alias or a special writ for the occaaion, and third, 

'• that the judgment being more than a year old, it should 

Parkee iji^yg jjggjj revived by scire facias. 



Bayley. 



Bovill shewed cause. The defendant was properly taken 
again in execution on the second ca* sa. The difficulty 
in the case arose from the circumstance of the defendant, 
when be went before the commissioner on the 16th of 
OetobeTf 1844, not having been remanded into custody, 
and his having again gone at large. And it is clear, from 
the proviso of the 6th section of the 7 & 8 Vict, c 96, 
that on the expiration of the insolvent's interim order, he 
was liable to be again taken in execution. ' That section, 
after providing for the insolvent's discharge from custody 
upon obtaining his interim order, says, ** provided always, 
that after the time allowed by any such interim order, or 
any renewal thereof, (as the case may be,) shall have 
elapsed, such petitioner shall not, by such discharge, be 
protected from being again taken in execution upon such 
judgment, but such judgment shall remain in full force 
and effect notwithstanding such discharge." This matter 
has been twice before a Judge at Chambers, and that fact 
is not noticed in the affidavits upon which this rule was 
obtained. [Pattesofif J. The chief ground upon which 
the rule was moved for was, that the petition having been 
dismissed, in consequence of an arrangement between the 
parties for payment of the debts by instalments, it was a 
breach of that agreement again to take the defendant in 
execution.] The agreement was not a binding one ; it 
was not even signed by the defendant, and was intended 
merely as a proposal for the consideration of the com- 
missioner. But, in truth, it was never acted upon, for 
the commissioner dismissed the petition on the ground 
of fraud, or rather he refiised to name a day for making 
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the final order, pursuant to the 24th section of the act (a). 
The agreement, therefore, if it ever was a binding docu- 
ment, amounted to nothing, inasmuch as it never was 
acted upon, and the commissioner dealt with the case as 
one of fraud. Secondly, the ca. sa. was in the proper 
form. This particular execution is entirely a creature 
of the statute, and the ordinary rules applicable to exe- 
cutions will not apply. An alias ca. sa. would have 
been inapplicable here, because the first ca. sa. had been 
actually executed ; there could have been no return : 
but still some effect must be given to the statute which 
enables a creditor, after the expiration of the interim 
order, again to take his debtor in execution. Thirdly, as 
an execution had actually issued upon the judgment 
within the year, no scire facias was necessary. The 
defendant is not entitled to come to the Court after two 
unsuccessful applications to a Judge at Chambers ; Goren 
v. Tate (6); Thompson v. Beck (c); Joynee v. Collin^' 
9on{d). 

Chamock, in support of the rule* First, the second 
writ of ca. sa. was bad ; the fir^t writ having been exe- 



Bail Court 

1847. 
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Bayley. 



(a) Sect 24 pnmdes, that if on the day of the fint esamination of the 
petHioiier it shall appear to the oomminioiier that the debts of the petitioner 
or any of them» were contracted by any manner of fraud or breach of inut, 
ite^ the oommisBioner shall not be authorised in any snch caae to name any 
day for making such final order, or to renew such interim order; and in 
every tnch case where any snch petitioner shaU have been a prisoner in 
execution, and discharged out of custody by order of the commissioner, 
under the provisions herein in that behalf contained, such petitioner shall be 
remanded by an order of the commisrioner to his former custody, but if none 
of the matters aforesaid shall soappear, and the commissioner shall be satisfied 
that the petitioner has made a full discovery of his estate, effects, debts, and 
credits, it shall then be lawful for the commissioner to cause notice to be 
given that on a certain day to be named therein, he will proceed to make 
tnch final order unless caose be shewn to the contrary. 

ijf) 7 M. 6c W. 142, (c) 4 Q. B. 769. 

(d) 2 Dowl. & L. 449. 
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Bail Court cuted, it was spent, and do other could properly have 

' issued afterwards ; the propercourse for the plaintiff to have 

^v!^^ adopted would have been to have applied to the commis- 
Bayley. sioner to recommit the defendant to custody, as was done 
in Eo! parte Partington (a) ; but if another ca* sa. could 
have issued, it ought to have been a special one, embodying 
a recital of the circumstances which had rendered it neces- 
sary. At present, there are two writs of ca. sa. in the 
hands of the sheriff for the same amount, and into the 
same county. There certainly should have been a return 
to the first writ before the second was issued. Second, 
the judgment should have been revived by scire facias, if 
intended to be acted upon, as the first ca. sa. is altogether 
passed over. Third, the agreement, though not signed 
by the defendant, was nevertheless binding upon the 
plaintiff, who voluntarily assented to the proposition it 
contained. The present application is not the same as 
those made to the Judge at Chambers. 

Patteson, J. I feel no difficulty whatever in this 
case. It is clear. upon the affidavits, that the insolvent's 
petition was not dismissed on the ground of the arrange- 
ment between the insolvent and his creditors; for if it 
had been, it would have been a question whether it would 
have been right for this plaintiff to have issued a fresh 
writ of execution, even though the insolvent himself may 
not have been bound by the agreement. But that was 
not so : here was a proposition by the defendant to pay 
by instalments what was due, to which his creditors 
agreed; but it appears that this agreement was not signed 
by the defendant, so that there was nothing by which he 
was bound, and it amounted merely to a proposition to 
be suggested by the commissioner, with the view to dis- 

(a) 13 M. & W. 679. 
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posing of the case. The commissioner, however, did not ^***^ ^^<^*' 

acl upon this, and therefore the word " dismissed," which ^^*^' 

had been indorsed on the petition, in expectation of this ^^^*^* 

arrangement beii% carried out, was struck out, and the Bayley. 

petition was indorsed with the words, ^* final order 

refused on tb^ ground of firaud f and, indeed, under the 

24th section, the commissioner had, in case of fraud, no 

authority to make a final order. I think, however, that 

the commissioner, under that section, could have made an 

order to remand the insolvent, although he was not 

brought up in custody; for I think the efiect of that 

section is to give the commissioner a new power to order 

the insolvent into custody ; but although he might have 

done so, he did not in the present case, and the insolvent 

went at large. However, by the 6th section, it is provided, 

^* That after the time allowed by any such interim order, 

or any renewal thereof (as the case may be) shall have 

elapsed, such petitioner shall not, by such discharge, be 

protected firom being again taken in execution upon such 

judgment, but such judgment shall remain in full force 

and efiect, notwithstanding such discharge.** It has been 

said, that this act of Parliament has provided no means 

by which a defendant, under such circumstances, can be 

again taken into custody ; but it is clear that it was the 

intention of the act that he should be again taken ; and 

where such intention appears, this Court will always 

lend its assistance to carry it into efiect. A party getting 

at lai^e in this way, is analogous to an escape ; supposing 

a person arrested escapes, no doubt he may agun be 

taken, and he would so be taken by a fiesh writ There 

could not have been an alias writ in this case, for an alias 

writ only issues where no execution has been had upon 

the first writ. Nor was a scire facias necessary, because 

that is necessary only when execution has not been taken 
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Bail Court, out withiti a year. But here the execution was within a 

year ; and if it should be really necessary that the second 

ARKEB ^^^ should recite the former proceedings, that would in 
Bayl£y. (h{3 ^g^^ y^ merely an irregularity ; and as no excuse 
has been shewn why this application was not made before, 
the defendant is now too late. It appears, however, by 
the plaintiff's affidavits, that two applications have been 
made to a Judge at Chambers upon this subject, and 
dismissed. If, therefore, this is a mere irregularity, and 
it can be nothing more, the defendant is now precluded. 
But, upon the merits, I am clearly of opinion, that the 
case is within the proviso of the sixth section, and that, 
as the interim order had expired, the defendant was again 
liable to be taken. It appears evident that it was not in 
consequence of the agreement that no final order was 
made by the commissioner, but because he was not 
satisfied with the conduct of the insolvent ; and the act 
provides, that where there has been firaud, the commis- 
sioner shall have no power to make a final order. In 
that event there were two proceedings which may have 
been adopted, — the commissioner may have made an 
order for his remand, or the creditor may have issued 
another execution. And I find by the S8th section, 
that the commissioner may at a future time, after refiising 
the final order, make another order to protect the insol- 
vent from further imprisonment, which goes very far to 
shefw that such a proceeding as this is perfectly regular. 
It seems to me, therefore, that a creditor had a right to 
pursue this remedy under the sixth section, and that 
there is no irregularity in the proceedings ; and that even 
if there were any irregularity, the defendant cannot Come 
to this Court after two unsuccessful applications to a 
Judge at Chambers. The case o(Ex parte Partington (a) 

(a) 13M.&W.679. 
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is not precisely in point, but it shews that the commis- ^<^ C<>*^ 

sioner might, if he had chosen, have made an order to ' 

remand or retake the insolvent ; that, however, he did ^^l^^^ 

not do. Under all the circumstances I think the rule Bay'-^^- 
must be discharged, and, as it is an appeal from a Judge 
at Chambers, with costs. 

Rule discharged, with costs. 



Ex parte Temple r. Nov. 19& 23. 

f\H a former day ^amweU obtained a writ of habeas A.^^ ^^ 

^-^ habeas corpus 

corpus, directed to a Mr. HtUchons, commanding him issued, at the 

instance of its 

to bring into Court the body of Edward B. 6r. Preston^ mother, to 

an infant, aged nine years, in order that he might be body of u ^ 

delivered over to certain parties, pursuant to the terms n^neyeanT 

contained in a certain power of attorney, executed by his ^^ wrS?!!" 

mother and step-father, in Indian And by them transmitted ?^^^^ ^^ 

to this country. the child, who 

resided in 

This was an application made to the Court on behalf /ndiawitha 

second hus- 

of a Mrs. Templer^ a lady residing in India with her band (the step 
husband, to have her son (by a former husband, Mr. child), had 
Pretton), who is an infant of nine years of age, taken located a 
from the custody of a gentleman of the name otHutchons^ ^^^ /!i^"^" 
who has had the care of him for some time past, and "**^ directed it 

* to certain 

given into the charge of a Mrs. Allen, and for this pur- persons in this 

ooimtrr, 

pose, she had, with her present husband, Mr. Templer, authonsmff 
executed a power of attorney in India, and forwarded it to possession of 

the infant, who 
was in the care and custody of certain ffuardians appointed by its grandmother, who had left 
it certain property. The mother had corresponded with the guardians of the child, and 
expressed her satisfaction at the way in which it was treated, and it did not appear that she 
had ever expressed, or that there was any reason for, any dissatisfaction on her part as to the 
waT in whicn the child was brought up. Under these circumstances this Court reiuied to 
nake any order to change the custody of the child, and discharged the rule. 
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Bctil Cimrt. 

1847. 

Ex parte 
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England. The facts of the case, as disclosed by the 
affidavits used in moving for, and shewing cause against 
the present rule, are so fully set out in the judgment of 
Mr. Justice Pattesan, that it is deemed unnecessary to 
further set them out here. The present rule having been 
obtained. 



BoviU now shewed cause. This is not the ordinary 
case of bringing up a person by habeas corpus, who is 
detained against his will; or, of an infant detained 
against the will of his parent. The child was given into Mr* 
Hutchons*9 custody by its natural guardian, his mother, 
and she has never expressed herself dissatisfied with the 
manner in which the child has been treated ; it is now 
sought to remove it from his custody, and deliver it over 
to that of a person, who it is clear, by the affidavits, is 
unfit to have the charge of it. Mr. Hutchons is only 
anxious to keep the child to be enabled to do his duty 
by it, as he was appointed to do so by its grandmother, 
who left it its property, and whom he had promised he 
would do so on her death bed; under these circum* 
stances, this Court will make no order for changing the 
custody of the child, when it is evidentally for its advan- 
tage that it should remain where it is, unless the Court 
should feel itself compelled to do so, which it is submitted 
it will not do. This is not the case of an illegal restraint 
of the liberty of the infant ; no one even complains of the 
conduct of Mr. HtUchons towards it There is no strict 
legal right in any one to demand the child but the mother, 
and it is contended that she has no power to delegate 
that authority by power of attorney, or other means to a 
person in England, when she is residing in India; she 
would not have that power, even if she were residing 
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within the jurisdiction of the Court No doubt if Mrs. BaU Omrt, 
Tempter were here in Court, and the child brought up _____ 
by habeas corpus, the Court would say that she was the ^^ P*^ 
proper person to whom it should be delivered, but what 
legal right is there in the Court to hand over the child to 
Mrs« Allen ? How is the Court to know, that even if 
Mrs. Tempter were here, and were made acquainted 
with the facts which are stated in the affidavits, whether 
she would still wish her child to be placed in the care 
and custody of Mrs* AUen? As it is, all the Court can 
do, is to set the child at liberty, and let him go where he 
will^ under the protection of an officer of the Court 
There is another point of view in which this case may be 
presented to the Court; the child is an intelligent child, 
and has been brought here totally ignorant of the appli- 
cation which has been made to the Court, to take him 
from the custody of Mr. Hutchons, let him be placed on 
the floor of the Court, and ask him whether he will go 
with Mrs. Jllefif or return with Mr. Hutchone. There is 
a precedent for this course in cases where the child is of 
a sufficient age and intelligence to be able to exercise a 
discretion. In the case of Re Lloyd (a), the mother of 
an illegitimate child, a girl of between eleven and twelve 
years obtained a habeas corpus directed to the putative 
father to bring her up before the Court; on the child 
being produced in obedience to the writ, the Court 
declared that she might use her own discretion as to where 
she would go, and the child being unwilling to go with 
her mother, the Court would not permit the mother to 
take her by force, and on her attempting to do so sent 
one of the officers of the Court with the child for her 

(a) 3 M. & G. 547. 
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protection. Tindal, C. J.^ in giving judgment in that case^ 
and speaking of the age of the child, says^ ** Had she 
been under seven years of age the Court would have 
said that she could exercise no discretion, but she is old 
enough to choose for herself, and therefore, we do not 
feel called on to exercise a discretion for her; if she is 
willing to go with her mother she may, but if she does so 
it must be her own free will, for no force shall be used.** 
In Re V. GreenhiU{a) too. Lord Dentnan, C. J., saysj 
** when an infant is brought before the Court by habeas 
corpus, if be be of age to exercise a choice, the Court 
leaves him to select where he will go.^ In the case now 
before the Court, the child is nine years of age and very 
well educated and intelligent, and therefore, it is sub- 
mitted, that as he is of an age to exercise a discretion in the 
matter, the Court will ascertain his wishes on the subject 
of the custody he is to be confided to, and carry out those 
views : first, then we say, the child is not detained against 
his will ; second, he is above the age when the law pre- 
sumes no discretion ; and third, if a discretion is to be 
exercised by the Court there is no other person who can 
properly retain the child but Mr. HutchanSf who has 
in every way done his duty by him ; both on the merits, 
therefore, as well as on technical grounds, of which there are 
many in the way of this attempted delegation of authority 
by Mrs. Templer, the Court will either discharge the 
rule altogether, or at all events give no directions as to the 
custody of the child. 



Bramwell contx'ks no imputation is sought to be cast on 
Mr. Hutchons by the present application, and it may be. 



(a) 4 A. & £. 640. 
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that he has done his duty to the child, but he does not Bail Court. 

do his duty if he seeks to keep it from the control of its _ 

mother. The question before the Court is, really what is Temp!^. 

to be done with the child, on the return made to the writ of 

habeas corpus ; that return is, ** that they have the child 

in Court in obedience to the writ ;"* no doubt if the child 

were come to years of discretion, the ordinary course for 

the Court would be simply, to set the child at liberty, 

and it may be that such is the only course it can pursue. 

We, however, seek to have it delivered over to Mrs. 

Allen, the person named by the gentlemen to whom the 

power of attorney is directed. With regard to the mother's 

right to have the child delivered up to her, or whosoever 

she pleased if she were here, there does not seem to be 

any dispute; but it is said that, because she is not actually 

on the floor of the Court, that the Court will not deliver 

the child to a person authorized by her by deed to receive 

it; if that be so, it will entail upon her, the necessity of 

making a journey from India to this country, which is a 

necessity that this Court will not impose upon her if it 

has the power, which it is contended it has, to order the 

child to be delivered over to Mrs. Allen* [Patieson, J. 

I thought when this application was made, that it was for 

the pupose of enabling the mother to resume the custody 

of the child herself. I know of no case in which the 

Court has exercised a power to hand over a child to 

persons, to do anything with it they please, when at the 

time the parent has no discretion as to the person to whom 

it is to be handed over. Now in this case, the power of 

attorney is general as to that, if the mother were here it 

would be a very different thing.] But how is the mother 

to act except by power of attorney? She is anxious to 
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BaU Court, havc the control of her child which at present she has not; 

^ *' if she were here there would be no question, and this is 

Ex parte in effi^ct a demand by her of the custody of her child, and 

Tbmpler. '' 

if Mr. Hutchons keeps the child it will be adversely to 
the mother's wishes. Suppose the mother wished to have 
the child sent to her? [Patteson, J. Then I yerymuch 
doubt whether she could have it done. I very much 
doubt whether this power of attorney is a legal document 
at all. I see very much difficulty in the case, it is quite a 
new one and unlike any that I am aware of. I will look 
into the authorities, and in the mean time the child had 
better go back with Mr. Hutchons.'] Cases cited, Re v. 
Johnson {a); Me v. IsleyQi); Ex parte Mc Clelland{c) ; 
Co. LitU 83 b. ; Com, Dig. tit Guardians^ D. 

Cur. adv. vulL 

Patteson, J. This was an application on the part of 
Mr. and Mrs. Tempter, for a writ of habeas corpus to 
have a child delivered over to the charge of a person, ap- 
pointed by a power of attorney executed by Mr. and Mrs. 
Tempter in India. The child is about nine years of age, 
and is the son of Mrs. Tempter, by her former husband, 
Mr. Preston. I was much struck at the time of the 
application with the novelty of the case. A person out 

* 

of the, jurisdiction of the Court executing a power of 
attorney to authorize the attorney to demand the posses- 
sion of the child. No instance of a similar kind has 
occurred that I am aware of, and I was struck with the 
difficulty; but the case does not turn entirely on that, 
because there are peculiar circumstances. It appears, 

(a> 1 Strm. 579. (6) 5 Ad. & EL 441. (c) 1 Dowl. 81. 
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that Mrs. PreHan was left a widow in India, with two Bail Court. 

children, one not more than two years anda-half^ and one '_"_ 

younger^ who never was in England at all ; it was only tempTer 
a few months old. It appears that Mrs. JPtesUm, the 
mother of her deceased hosband, was a person of some 
property, living in England, and she offered to the 
widow to take charge of the children, and bring them up, 
if they were sent over. She wrote and expressed her 
gratitude, but did not at the same time send the children, 
saying they were too young. However, she afterwards 
sent one of her children over to the grandmother ; the 
grandmother taking the child to live with her for some time 
till she went over to Germany, when she left the child in 
the charge of a person of the name of Cross, and the 
grandmother then returned to England, and died shortly 
afterwards. She made her will, and appointed as her 
executors two gentlemen of the names of Potts and 
M^Naughten, and appointed Mr. Hutchons, jointly with 
Mr. Potts, executors and trustees of all her property, 
supposed to be a sum of 50002^ (but afterwards they dis- 
covered some property in India), for the benefit of her 
two grandchildren : she also appointed these two gentle- 
men guardians of the children. That was not a valid 
appointment, of course, because she had no right to make 
it. After her death, it seems that Mr. Hutchons, with 
the consent of the other executor, Mr. Potts, had the 
entire management of the child, and sent it to a pre- 
paratory school in the neighbourhood of the Regenfs 
Part* It was afterwards taken fi'om that school, not 
from any reasons of dissatisfaction, but by the advice of 
his medical people, Mr. Hutchons sent the child to a 
school at Hastings, and he was there at the time this 
application was made. Then there is some correspon- 
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^1o^' ^^"^^ between the mother and Mr. Hutchans, in which 
lo47. , 
— „ ^"e mother expressed the greatest anxiety to know where 

JBiX |MUrt6 I 1 • 

Templkr. the child was after her mother-in-law's death, and on 
being informed of what had taken place, she appears 
entirely to have acquiesced in all that had been done, and 
she wrote in terms shewing that she was much obliged to 
the gentlemen for the trouble they had taken, and she 
did not object to the child remaining with Mr. HutchmUy 
in any of her letters; but it does appear that after 
some time she was not well satisfied with the allowance 
that the trustees made to her for the maintenance of the 
other child. They had power, by the will, to advance any 
reasonable sum for the maintenance of the child in India, 
and they had paid her 4i a month, with which she was 
dissatisfied ; but she did not make any complaint against 
Mr. Hutchons for his management of the child in Eng- 
land. But on a sudden, after having married again, there 
comes over a power of attorney, executed by her and her 
husband, authorizing certain persons to demand the 
child; and it goes on to a great many other things, 
authorizing them to call upon Mr. Hutchons and Mr. 
Pottsy to give an account of the property they had 
received under the will, and expressly authorizing the 
parties named in the power of attorney to apply to the 
Court of Chancery to make the children wards in Chan- 
cery, and have the property properly secured to them. I 
do not know whether any step of that kind has been 
taken, nor is it material ; but it appears no complaint was 
made by the mother, nor do I exactly collect from the 
affidavits what is her motive in wishing to take away the 
child from the custody of this gentleman. I suppose it 
must be about some question as to money ; I suspect 
something of that kind, because it is not surmised that 
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the child has sustained any injury ; therefore, I do not ^^ ^^^"^ 

1847 
think I have got at the real history of the motives which '.. 

influenced her to execute the power of attorney. The T^^rtER. 
affidaviti in answer^ states that Mw Huichons was in- 
formed by a Mr. Harrison, the attorney for the parties 
making the application, that it was the intention to put 
the child under the care of a Mrs. Allen. There has 
been no opportunity of answering that affidavit, and 
therefore I do not lay much stress on it, because it may 
be capable of explanation, only it is sworn that Mrs. 
Allen is not a proper person to have the charge of the 
child, being a person in low circumstances, letting lodg- 
ings to persons in a low degree, and assuredly not the 
right person to have the charge of the child. But there 
is no specific ground for the mother wishing to take the 
child away from Mr. Hutchons, I have not been able to 
find any case like the present. I have looked at Mr. 
M^Phers(m*s book on the Lata of Infants, and I have 
lo<^ed at the authorities, and I do not find any instance 
of such an application being made by any person non- 
resident in England giving a power of attorney ; and I 
doubt very much whether the Court would allow that to 
be done ; whether the inconvenience of coming to Eng- 
land or not must be sustained I cannot tell, but I doubt 
whether such an application can be entertained ; but I 
have found, upon looking at the cases, one in JacoVs 
Reports {Lyons v. Blenkin, Jacob, 245), the nearest 
case, and that is a case of very strong authority. (His 
Lordship here stated the facts of the case). That case» 
indeed, appears to be almost upon all fours with the 
present; here is money left by a grandmother, and an 
appointment of guardian, and the acquiescence of the 
mother in what the guardian was doing, and then, with- 

YOL. II. M 
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Baii Court, out anv reESOD, on a sudden she executes a power of 

1847 
L-, attorney, desiring certain persons to take the child out of 

Temh ER ^^^ custody of the guardian. Lord JSlden, in the case I 

have mentioned, refused to allow that to be done, and that 

is a case certainly very much in point. There is anoth^ 

case mentioned in M^PhersofCs book on Infancy (p. 138), 

which came before Lord King. (His Lordship also 

referred to the facts of this case)i There is, therefore, 

abundant authority to shew me that I cannot be justified 

in taking the child from the custody acquiesced in by 

the mother, and^ against whose care nothing is suggested 

affecting its interest or morals, or that the child is not 

well brought up. If there be anything about pecuniary 

matters — if there be any difficulty upon that point, that 

will be a proper subject for the Court of Chancery, and 

then incidentally the question as to the custody of the 

child will arise. But sitting here in a Court of common 

law, and quite independent of asking the child whom he 

would wish to go to, I feel I am not justified in changing 

the custody. I did not ask .the child anything, because 

it was difficult to say at what age a child can properly be 

asked any questions upon such a subject, and it does seem 

to me to be a great absurdity to ask a little child, nine 

years of age, brought up by a particular person he knows, 

whether or not it would wish to go to a person authorized 

by his mother, of whom he can have no recollection. But 

I think, that independently of all that, the cases I have 

alluded to, and the particular circumstances of this case, 

shew that I have no authority to change the custody. 

The rule must, therefore, be discharged. 

Rule discharged. 

END OF MICHAELMAS TERM. 
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Smith against Wetherell, Clerk. 

¥N Trinity Term, T. Jones obtained a rule on behalf The 66 sec. of 
of the plwntiff, calling upon the Bishop of Peter- f^utl^"^' 
borough and the provisional assignee of the defendant's ^^°« *^® "- 

•^ * ° ngnee or as- 

estate and e£kcts to shew cause why the sequestration signees of an 

r 1 . t 1 insoWent bene* 

mentioned m the certificate of the bishop to have been ficod clergy, 
issued on behalf of the said provisional assignee should a sequestration 
not be set aside, and why the said bishop should not ^ ]i^'^, ^ 
forthwith proceed to execute the writ of sequestrari |£*l^^on^ 
facias issued in this action ; the ground of the rule being ^^Seditor?* 
that a provisional assignee has no power to apply for a assignee ; and 

where, there- 

sequestration under the 1 & S Vict. c. 110, s. 55. fore, no cre- 

The facts were as follow. The defendant was a had been ap. 
beneficed clergyman, having a living within the diocese ^^^i^on^ 
of the Bishop of Peterborough, and being in insolvent J^j^l^^o? 
circumstances, and in the Queen's Prison, a vesting order the provisional 

^ assignee: 

was made on the application of one of his creditors on J^e/d good. 
the 17rh of March, 1846, whereby all his property was 
vested in Mr. Sturgis, the provisional assignee, no cre- 
ditors' assignee being at any time appointed. The said 
provisional assignee, on the 3rd of the following June, 
made an application to the bishop under the 55th section 
of the 1 & 2 Vict. c. 1 10 (a), for a sequestration of the 

(a) This section enacts, ** That nothmg in this act contained shall ex- 
tend to entitle the assignee or assignees of the estate and effects of any 
inch prisoner, being a beneficed clergyman or cnrate to the income of 

VOL. II. O 
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BaU Court, profits of the defendant's benefice, which was duly granted 
^'*'*' by the bishop to his secretary on behalf of the provisional 
^™ assignee. This proceeding having afterwafds been duly 
Wethbrbll. confirmed by the Insolvent Debtors' Courts an order was 
made that the funds should be paid into that Court to the 
credit of the defendant's estate. On the following 6th of 
Jidy^ the plaintifi^ in this action issued a writ of sequeM- 
trari facias f and on the 8th of May following obtained a 
rule that the bishop should make a return of what he 
had levied under it. The bishop certified that there was 
in his hands a sequestration of the defendant's rectory at 
the instance of the provisional assignee which was unsa- 
tisfied, and which issued previously to the plaintifi^s 
sequestrari faciat. 

Not. IK Martin and Addison shewed cause. The question 

involved in this motion is, whether or not the 55th'9ection 
of the 1 & ^ Vict. c. 1 10, gives the provisional assignee 
a right to obtain this sequestradon, or whether it can only 
be obtained at the instance of the creditors' assignee. 
If the provisional assignee can obtain it, then the first 
sequestration is good, and the bishop's return valid; 
but if the provisional assignee had no power to apply for 
and obtain a sequestration, then, inasmuch as there was 
never any creditor's assignee appointed, the first seques* 

fliidi beiiefice or cunqr for the poipoMs of this act : Provided alivayiy thit 
H shall be lawfiil for such assignee or assigiiees to apply for and obtain a 
seqnestratbn of the profits of any saeh benefice for the payment of the dtkti 
of such prisoner, and the order ^ypointing an assignee or smrignoiHi of such 
prisoner in porsoaaoe of this act, shall be asufllcient warrant fior the granting 
of snch sequestration without any writ or other proceedings to anthorue the 
same, and such sequestration shall acoordingly be issued, as the same might 
have been issued upon any writ of levari facias founded upon any judgment 
against such prisoner.** 
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tration so obtained by the provisioiial assignee altogether Baa Gowt* 
fails. It was clearly the policy of the I & 8 Vict. c. 1 10, ^^'^^ 
that the provisional assignee should take the insolvent's ^^ 
estate by virtue of his office, and that where no creditors* Wbtherbll. 
assignee is appointed, he should have the entire estate. 
It never could have been intended that the provisional 
assignee should have been deprived of the necessary 
power of obtaining a sequestration of the insolvent's pro- 
perty. It is contended, on the other side, that by the 
language of the 65th section the creditors' assignee alone 
is meant, inasmuch as it is the creditors' assignee who is 
appcHuted by an orders but as there could have been no • 
reason for any distinction between the assignees, and tiie 
words *' assignee or assignees," are used throughout, it 
is pbun that no distinction could have been intended; 
Bishop V. HiUch {a). 

Sir F. Theriger 'and T. Janeif contra* The real ques* 
tion is, whether the 55th section gives the provisional 
wsaigpee a power to obtain a sequestration, or whether 
that power is confined alone to the creditors' assignee* 
There may be solid reasons why the power should be 
given to the one species of assignee and not to the other. 
There is a recognised distinction between the two kinds 
of assignees, and the former insolvent acts particularly 
point it out The 55tii section evidentiy points to the 
creditors' assignee alone, inasmuch as it speaks of ** the 
order appointing an assignee or assignees." Now the 
provisional assignee is not appointed by any order, but 
is a continuing officer of the Court, but the creditors' 
assignees are appointed by virtue of an order made by the 

(a) 1 A. & E. 17L 
O & 
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BaU Omrt Court, under section 45. In most instances throughout 

*' the act, when the provisional assignee is meant, he is so 

*^ described, but he is not so in section 55 (a). 
Wktheaslu 

Bovili appeared on behalf of the Bishop of Peier-' 
borough, and contended that he was entitled to his costs 
in being brought before the Court 

Cur. ado. vuU. 

Dec. 12. Patteson, J. I had much doubt as to the proper 

construction of the 55th section of the statute 1 & 2 VicL 
c. 110, on which this case depends: however, on the 
fullest consideration I can give the case, I am of opinion 
that the vesting order, as it is usually chilled, is an order 
appointing an assignee of the prisoner in pursuance of 
the act, within the meaning of the 55th section. 

The object of that section is to prevent the income of 
a clergyman from being taken at once by a person over 
whom the ecclesiastical ordinary has no authority, so as 
to provide for the due performance of the service of 
the church in which all parishioners are interested, and 
it IS therefore provided that nothing in the act contained 
shall entitle the assignee to the income of a clergyman ; 
provided always that it shall be lawful for such assignee 
to obtain a sequestration, ** and the order appointing an 
assignee or assignees of such prisoner in pursuance of 
this act shall be a sufficient warrant for the granting of 
such sequestration.** 

(a) The following acts and sectioiis were cited in Uie come of the 
arguments by the respective counsel ; 1 G^o, 4, c. 119, s. 4; 7 Gt^ 4, 
e. 67,ss. 11,28; 1 & 2 Fiet c 1 10, ss. 23, 24, 27, 29, 30, 31, 32, 33, 34, 
36, 37, 38, 42, 46, 47, 48, 49, 50, 51, 63, 54, 55, 62, 63. 
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It is remarkable that this is the only section through- BaU Cowt. 

1fi4*7 

out the act in which the words " order appointing an ' 

assignee** are to be found. ^" 

The vesting the estate of the prisoner in the provi- Wbthbbell. 
sional assignee is to be by order, and that order cannot 
be directed to any other person, so that there is no 
selection by the Court, and in some sense no appointment 
of the person to be assignee; but still the provisional 
assignee is not assignee at all of any individual prisoner 
until an order of the Court vesting the effects of such 
prisoner in him is made ; the vesting order^ therefore, 
does in some sense appoint the provisional assignee to be 
assignee of the prisoner in respect of whose effect it is 
made* The 25th section empowers the Court, but does 
not require it to appoint a general assignee or assig- 
nees, and provides that when the appointment has been 
made and accepted, the effects of the prisoner shall by 
virtue of such an appointment vest in the said assignee 
or assignees, without conveyance from the provisional 
assignee. This section does not direct the appointment 
to be by order of the Court, and it is remarkable that 
wheresoever in the act that appointment is referred to, 
the word *' appointment** only is used, and not the words 
" order of appointment," or ^* order appointing," except 
only in the 55th section, which is in question. 

The distinction between an order and an appointment 
is only marked in the 46th section. 

It is true, different powers are given to the provisional 
assignee and the general assignees by the different sec- 
tions, and that for the most part the words " provisional 
assignee** are used when that officer is intended, and the 
word ^^ assignee** only when the general assignee is 
intended, yet it is not invariably so, for both are manifestly 
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SttUCottri. included in the word "assiirnee'' in several sections. 

1847 
L. See sections 49, 62, 63, and others; whereas in other 

^ sections the words *' provisional or other assignee are 

Other comments on the one side and the other might 
easily be made on the words of the ^U£ferent sections of 
this act I do not rely on such arguments, though I 
have anxiously examined the language of the act to see 
if it was possible to draw any conclusive argument 
Irom it 

The argument which weighs with me is this, that the 
main scope and object of the act is to divide the insol- 
vent's property rateably among bis creditors, that this 
object will best be effectuated by such a construction of 
the 55th and other sections, as will not give an oppor- 
tunity for any particular creditor to intervene, and obtain 
a preference over others, I see nothing in that section 
indicating any intention to distinguish between the 
provisional and the general assignee, and I see no sort 
of reason for such distinction, the words of the section 
are large enough to include both, and the particular 
object of the section is quite beside any such distinction. 

Upon the whole I am of opinion, that the vesting order 
is an order appointing an assignee of such prisoner, and 
that this rule must be discharged with costs to the pro- 
visional assignee and the bishop. 

Rule accordingly. 



' 
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Robeson against Ellis. Jvl27. 

]||[OTION to rescind an order of Coleridge^ J., setting When a plea u 

aside a plea. This was an action by the plaintiff bLi (.g ^J 
against the defendant as an acceptor of a bUl of exchange, ^^^ ^^ 
the dedan^don containing two counts, one on the bill, ^^^^ 
the second on an account stated. The defendant pleaded '*«'«' ^y ^' 

'^ enmstaiioea be 

one plea, '*non assumpsit." Upon this the plaintiff supported, the 

. Courtora 

appued to a Judge at Chambers to set aside the plea as Jod^e will on 
bad, inasmuch as it was in violation of the R. H. T. h aside, and 
4* Wm. 4, r. 3, and Mr. Justice Coleridge made an order ^e ^^^to 
accordingly, setting aside the plea with costs. d&okwr. 

Luih. Although it is conceded that the plea was bad, 
as pleaded to a bill of exchange, yet the proper course 
for the plaintiff to have pursued was to have demurred. 
The defendant was not under any terms, and the Judge 
should not have set aside the plea. In Eddison v. 
Pigram (a), where to a declaration on a bill of exchange 
and an account stated, the defendant pleaded non 
auumpsU^ and the plaintiff thereupon signed judgment 
as for want of a plea, it was held that he was not justified 
in so signing judgment, the proper course being to have 
demurred. [ JVightman, J. That was a case of a judgment 
signed, which is much stronger than the present. I will 
inquire of my Brother Coleridge as to the reasons upon 
which he acted in the prtsent instance]. 

(a) 16 Law J., Ex. (N. S.), 33. 
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Robeson 

V, 

£lu8. 



His Lordship having communicated with Mr. Justice 
Coleridge in the full Court, said, 

I am informed that in this case my Brother Coleridge 
set aside the plea after a consultation with some of the 
other Judges. Here it is admitted, as it must be, that 
the plea is clearly bad, and cannot by any possibility be 
supported; it is something more than demurrable, and 
in such a case it is unjust to compel the plaintiff to 
demur. In Eddison ▼. Pigram^ the pltdntiff signed 
judgment, which is far different from the present case, 
where the plea itself is merely set aside. 

Rule refused. 



Jan. 26. The QuEEN ogaiust The Justices of Cheshire. 



It if now a 
general rule 
that the suc- 
cessful party to 
a mandamus is 
entitled on mo- 
tion to his 
costs, and it is 
for the oppos- 
ing party to 
shew special 
circumstances 
rendering the 
rule not appli- 
cable. ISo de- 
mand of costs 
is necessary 
before entitling 
a party to apply 
to the Court 
for them. 



JN a former Term, Townsend having obtained a rule 
on the part of the appellants for a mandamus to 
justices to enter continuances, and hear an appeal 
against an order of removal, Pashleyt on behalf of 
the respondents, shewed cause, when the rule was 
made absolute, and the writ was obeyed. Townsend 
then applied for a rule, calling upon the respondents to 
shew cause why they should not pay the appellants the 
costs of and consequent upon their application to this 
Court for the writ of mandamus, and the cost of this 
application. 

Pashley shewed cause. Ist. Before the appellants 
come to this Court for the costs, they should shew that 
they have demanded them of the respondents, and that 
they have been refused. [fVightman, J. Is there any case 
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of a demand and reiiisal being required ?] The general Baa Comt. 

rule appears to be, that before the law is put in motion to 1848. 

recover costs they should be demanded. If demanded, the The Queen 

parties might have pidd them without the other side having The Justices of 

been driven to this motion. 2nd. The Court will not give the 

costs in this case, the objection taken by the respondents 

at the sessions not being frivolous, and being allowed to be 

valid by the Justices. In The Queen v. The Sheriff of 

Middlesex (a), Lord I>enman laid down 'the general 

rule, " That where a judicial decision has been given, the 

party who comes forward only to defend a judgment in 

his &vour, and which he is entitled to suppose a right 

one, shall not pay costs.*' In ITie Queen v. The Justices 

of London (6), the Court, it is true, gave the appellants 

their costs, but there the objection raised at the sessions 

was obviously a frivolous one. As also in the case of 

The Queen v. Oxted (c), in which the Court said, " the 

objection to the notice (of appeal) was most foolish." In 

the present case, so far from the objection being frivolous, 

not only did the justices think it a valid one, but this 

Court on argument took time to consider its judgment 

Towfisendy in support of the rule. First, there is no 
case which shews that it is necessary to make a demand 
of these costs before applying to the Court for them, nor 
is it the practice to do so. There is no tribunal which 
could tax them, nor any means by which they could be 
enforced. Secondly, it may now be considered as a 
settled practice, since the cases of The Queen v. The 
Justices of London ((2), and The Queen v. Oxted (e), 

(a) 5 Q. B. 365. (b) 2 New Sess. Cas. 568. 

(e) 2 New Sen. Cas. 357. (<f) 2 New Sess. Cas. 568. 

(«) 2 New Sess. Cas. 357. 
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Baa OnrL that the successful party on a motion for mandamus^ if 

*°^ the writ is afterwards obeyed, is entitled to bis costs* 

TheQuBiK 



9. 



The JoBiioes WioHTUAN, J. I think this rule ought to be made 

of 

Chsbhuub. absolute, for I take it, after the cases that have already 
been determined, that it is a general rule that costs are 
to follow the mandamus. It is true that in ordinary 
cases, where the error committed is that of the Court, no 
costs are given in any proceedings to set that error right, 
but then there is the rule that the successful party on a 
mandamus is to have his costs. The line of distinction 
is to be drawn somewhere, and it seems to me the costs 
should be given in all cases, unless it can be shewn that 
there are special circumstances, so as to render the appli- 
cation of that rule unjust, such as where the matter has 
been wrongly decided by the Court below, uninfluenced 
by any improper objection by the party in whose bvour 
it is made, and not where, as in this case, he himself takes 
the objection, so as to render an application to this 
Court necessary, and not only does so, but perseveres in 
his resistance by shewing cause against the rule. Then 
as to the objection that no demand of these costs has 
been made before coming to the Court, the officer 
of the Crown Office informs me that it is not neces- 
sary to make any such demand, and that none is ever 
made in practice, and that there is no rule requiring an 
affidavit that a demand has been made. The rule, there- 
fore, will be absolute. 

Rule absolute. 
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Ex parte The Churchwardens and Overseers of Jm. n, 20. 
the Parish of Monkleioh, Devonshire. 

Jfj[ONTAGU SMITH applied for a rule for a certio- The^ndpie 
rari to remove into this Court two orders of jusUoes to?pu^°to^ 
made under the 8 & 9 Viet. c. 126, (An Act to amend the ^^^^^ 
Laws for the provision and regulation of Lunatic Asylums Justices, ^oei 
for counties and borouff hs, and for the maintenance and orders of re. 

mofaL The 

care of Pauper Lunatics in England). From the facts it order of settle- 

• #• ^BooDi made 

appeared that an order had been made by two justices of nnderthe? &8 

the borough of Bideford, under section 68 (a), adjudging s^^(p^^r 

the setdement of a pauper lunatic to be in the parish of J; ^^b^^w 

Monkleighf and that subsequently another order was made ^^ ^ ^ 

by two of the visiting county justices on the treasurer of moval, and sub- 
ject to toe 

the union witliin which the parish of Monkleigh was rales implying 

to orders of 

situate, for the expense of the maintenance, && of the removal, and 
said lunatic pauper, pursuant to section 6i{b). The umecessary to 

ghre any notioe 
(a) This seetion enacts, '* That it shall be lawiiilfor any two jostioes for ^^J^][^ 
die connty or borough in which any asylum, registered hospital, or lioensed ^f ^^ intention 
boose is attoate, or to which sodi asylum shall wholly or in part belong, or to apply for 
from any part of which any panper lonatic shall have been sent, at any time, "^nJ^^ln^' 
to inquire into the last legal settlement of any panper lunatic confined or peal against the 
ordered to be confined therein, and if satisfactory evidence can be olrtanied ^"^^ of main- 
as to such settlement in any parish, township, or place, such jostioes shall, vi<]ed for oy 
by order under their hands and seals, acQudge such settlement accordingly.'* sec. 62, the 
(6) By this section power is given to two visiting justices of the asylum, ^^^^^^'^i^ 
&c., where the lunatic panper is confined, to make an order on the treasurer be gone into. 
of the guardians of the union within which the parish is situated, in which 
the said lunatic pauper has been a(i|judged to be settled for payment of the 
expenses of the maintenance, &c of the said lunatic pauper, and it is 
** Provided always that the guardians of any union or parish, or the overseers 
of any parish, township, or place affected by such order, may appeal against 
the same in like manner as if the same were a warrant of removal, and in 
case of such appeal, the guardians of the union, or parish, or the overseers 
of the parish, township, or place, or the clerk of the peace of the county to 
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Baa Court, parish officers of Mankleigh had not been summoned to 

^^^* appear before either justice on the making of these 

Ex pute orders, nor had they received any notice that complaint 

MONKLEIGH. f J J r 

had been made. 

Montagu Smith. In all cases in which a charge is 
made before justices by which other parties are to be 
affected, those parties should be summoned to shew 
cause agdnst it. The Queen ▼. The Guardians of the 
Totnes Union (a), clearly establishes this rule. In that 
case Lord Denman said, ** where a proceeding is moved 
for by which some party is to be affected, he ought to 
have an opportunity of shewing cause;** Painter v. 
Liverpool Qas Company (6). The 8 & 9 Vict c 126, 
gives no appeal in terms against the first order, which 
is that which adjudges the settlement; and although 
Wightmant J., in The Queen v. Justices of Middlesex (c), 
appeared to think, that upon an appeal against the order 
of maintenance the order of settlement may be gone into, 
the case was decided upon another point. [Erie, J. If 
your argument is good, it is founded on the ground that 
the order of justices is conclusive]. There is certainly 
no appeal against the order of adjudication, unless it is 
included in the appeal against the order of maintenance. 
[Erlet J. The overseers of the appellant parish are never 
summoned on the occasion of an order of removal being 
applied for]. The pauper himself is always present, and 

which such looatic was chargeable before such order was made, may defend 
such appeal, and the persons appealing, or intending to q)pea], and the 
persons defending soch appeal, shall have all the same powers, rights, and 
priyileges, and be subject to the same obligations in all respects as in the 
case of an appeal against a warrant of removaL** 

(a) 7 Q. B. 690; 2 New Sess.Ca8. 82. (b) 3 A.& £. 433. 

(c) 2 New Sess. Cas. 661 ; 2 Bail Court Rep. 82. 
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he has an interest in the inquiry. [Erie, J. I think if ^«' c««^« 
you can appeal against the order of settlement you are 



not entitled to your rule ; otherwise you will be]. Monkl^gi 



Cur. adv. vulL 



Erlb, J. This was a motion for a certiorari to remove ^^^ ^' 
into this Court two orders made under the 8 & 9 Fief. 
c. l^f on the ground that no notice had been given to 
the parish officers of the parish to be affected by such 
orders^ that they might have attended, and have opposed 
their being made, and the question is, whether or not 
that was necessary. It appears to be quite clear that 
the principle of giving notice to the opposite party does 
not apply to orders of removal, and I think that the 
order of settlement in this case must be considered as 
an order of removal, for by section 62 it is said that all 
the incidents of an appeal against an order of removal 
are to apply to such orders, and I think, theref<Mre, that 
the appeal applies equally to such an order, and this 
view is confirmed by the language of the 59th section^ 
which in terms requires notice to be given to the clerk 
of the peace of an intention to make such an order in 
cases of lunatics chargeable to the. county. I there- 
fore am of opinion that the remedy was by appeal, and 
on this ground I ought not to grant the writ 

Rule refused. 
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Jan. 31, JONBS OgoifUt KiNQ. 

If aa attorney JUDGMENT as in case of a nonsuit for not proceed- 

ployed in a ~ i^S ^^ t^ial. The defendant not having appeared to 

dSlmtwi^to ^® ^^' ^^ pkuntiff appeared for him sec stat The 

murt^"^no«^ defendant afterwards pleaded to the action in person. 

tioe to the xhe present rule, however, was obtained^ and served on 

otherade^but r > » 

if the party has the plaintiff bv an attorney, the defendant not having 

been proceecU 

ing in penon, previously served the plaintiff with any notice that he 

and then ap- . . . , 

points aa attor* had appouited an attorney. 

ney,hemay 
me the otner 

^u^^ dL ^^^^ »h^^^ ^^^ '^b^* ^^ h^ ^^^ irregnhiriy 
^hichtil^ obtained and served. The defendant having pleaded in 

^"!!?J^ >» person, he could notafterwards take any step by anattomey 



attorney, with- without previously giving the plaintiff notice of the fiict. 

out any fbnnal ^ 

notice. In ChiUffs Archbol^s Ptac. p. 73| it is said, ^* if the 

party has conducted his proceedings in person, he may 
afterwards, pending the suit, appoint an attorney with- 
out leave, but he must give the opposite party notice of 
it before the attorney can act for him; Prac. Reg. 6. 
The object of giving notice when there is a change is, 
that the opposite party may know to whom to deliver 
notices and proceedings. When one attorney is sub- 
stituted for another, it is always necessary to obtain and 
serve a Judge's order ; the reason is equally strong in 
both cases. 

Erle, J. I do not see any reason for giving this notice. 
It is true that if an attorney has been employed by a 
party, and that party wishes to change his attorney, he 
must give notice of the change to the other side, in order 
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J0NB8 

V. 

Kino. 



that he may know on whom to serve notices and other Bmi Court. 

1848. 
proceedings in the cause, but if the party has been pro- 
ceeding in persoui and then appoints an attorney, he 
may give the other side notice of the buct by the very act 
which he does, which is in itself notice that he b then 
acting by such attorney, and the Master (a) informs me 
that this is the usual course, and that the step itself in 
such cases is notice, and that a distinct notice of the 
appointment of an attorney is not required by the prac- 
tice. The attorney may come in at any time, and the 
first act which he does with the other side is sufficient 
notice of his appointment 

Milkr then shewed cause upon the merits. 
Prentice, contra. 
Rule discharged upon a peremptory undertaking. 

(a) Master Bunoe. 



LoMAS against Price. Jm>'». 

ON a former day Lush obtained a rule, calling upon the Althoi^ a 

^-^ defect m pro- 

plaintiff to shew cause why the wnt of summons, oeMbeioob. 

copy, and service, should not be set aside for irregularity* camot be 



The irregularity consisted in the omission of the indorse- udaJ^2ge at 
ment of the name and residence of the plaintiff's attorney. ^^^^^[Jp j^ 

difficoltjm 

JFade shewed cause. The irregularity in this case is thepif^aeei^ 

ing to set tnch 
procen aside has a right to come in Term time to this Court for the pnrpoeep and the rale 
adopted in the Common Pleas of making the nde abioliite» wtMeirt costs in such caaes» is not 
recognised by this Court 
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BaU Qmri, too obvious to be questioned, and the only dispute will 
be as to whether or not the rule should be made absolute 
^^^^ with costs* The defendant ought not to have incurred 
Price, the expense of coming to the Court upon such an objec* 
tion, but should have obtained a summons at Chambers ; 
Ward V. Grraystock (a), Doe d. LlandenUo v. Bx>e (6). 
In the recent case of White v. FeUharn (c), where the 
declaration omitted to shew whether it was delivered or 
filed by the plaintiff in person, or by attorney, the Court, 
although it set it aside, refused to do so with costs, as 
the application should have been made at Chambers. 
WUde, C. J. said, " The rule is distinct, and the party 
had a right to know from the declaration whether the 
plaintiff chose to go on in person or by his attorney, and 
to whom the pleas were to be delivered. The dechira- 
tion, therefore, must be set aside, but as a Judge at 
Chambers would have had no difficulty in dealing with 
the question, I think this application to the Court was 
unnecessary, and the rule must be absolute witlunU 
costs.** So in the present case this application to the 
Court was unnecessary, and the rule should be made 
absolute without costs. [Erie, J. This is a matter 
which constantly comes before me at Chambers, and 
when the irregularity is indisputable it is never the prac- 
tice to certify for counsel]. 

Lush, contrd. This Court has never yet said that 
parties in Term time may not come here to set aside 
irregular proceedings, and where there is an irregularity 
it has always been the practice to set aside the proceed- 
ings with costs. The case of White y. FeUham, in the 

(a) 4 Dowl. 717. (6) 4 DowL 222. (e) 16 Law J. C. P. (K. £fX 14. 
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Common Pleas, has never been acted upon in this ^^'Owoi. 
Court '^ 



Erle, J. I have no jurisdiction to go to the extent 
asked for by the plaintiff, nor can I act upon the case 
decided in the Common Pleas, it not having been 
recognised as the practice in this Court. I certainly 
cannot adopt that practice without consulting with my 
Brethren first upon the subject. (His Lordship then 
inquired of Lush if his client would consent to have 
his rule absolute with three guineas costs? and on 
receiving a reply in the affirmative, directed the rule to 
be absolute, with three guineas costs). 

Rule accordingly. 



LOMAS 
0. 

Price. 



Cornwall against Ives.. Jan. 31. 



nnHIS was a rule calling on the defendant to shew cause It is no objec- 

"*• , , tion to a writ of 

why the writ of error sued out in this case should error cor€m 

not be set aside for irregularity. It appeared by the an outlawry, 

affidavits used in moving for the rule, that the defendant ^ ^^j,^ ^J^^ j^ 

had been outlawed for not having entered an appearance l?JlfS!^e ^ 



in the action, subsequent to which a writ of error, coram the original ac- 

^ tion, tbat being 

nobis was sued out to reverse the outlawry, on the ground ovly necessary 

wbere the re- 

that the defendant was beyond seas in France at the time versal is upon 

motion ; nor is 

the writ of exigent was awarded and issued against him. it necessary 
The objections to the writ of error relied on by the ney smng out* 
plaintiff were first, that tl?e attorney's clerk, who made ^^ ^jj^ 
the affidavit on which the writ issued, did not state that ^^^^J^^ 
the attorney was authorised by the defendant in takinir *^* outlaw to 

''J o sue out the 

steps to reverse the outlawry against him ; and secondly, writ on his 

behalf. 
VOL. II. P 
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BaU Cohtl that no appearance had been entered to the original 
action by the plaintiff in error. 

Cornwall 

V. 

Ives. Martin and C. Beavan now shewed cause. It is clear 

that there is nothing in the objections raised by the 
plaintiff in error. This is a writ of error to reverse a 
judgment, which is a writ of right, and there is nothing 
in the statute under which it is sued out, 4 & 5 Wm* and 
Mary, c. 18, s. 3, which imposes any condition on the 
plaintiff in error to enter an appearance in the original 
action ; indeed the rule is, that an outlaw cannot appear 
until the outlawry against him is reversed. It is only in 
cases where a defendant seeks to set aside an outlawry 
against him on motion that this condition is imposed. 
Plunkett V. Buchanan (a) ; Houlditch v. Spnnfen (6). In 
the present case the party stands on his right to set aside 
the outlawry by writ of error, on the ground that it never 
ought to have issued. As to the objection that the 
attorney suing out the writ does not state he was autho- 
rised by the outlaw, in the first place, there is no 
authority to shew that this is necessary on suing out a 
writ of error, and, secondly, it is quite consistent with all 
the facts of this case that the writ is sued out by the 
defendant himself, which he has a perfect right to do. 
There is a third objection to the rule being made abso- 
lute, that this Court has no jurisdiction to entertain a 
motion to set aside this writ or the allowance of it, but 
the party seeking to set it aside must apply to the Court 
of Chancery ; Jones v. De Lisle (c), acted on in Bore- 
man V. Brown (rf). 

Petersdorff. It is laid down in ArchholSs Prac, 8th 

(a) 3 B. & C. 736. (6) 5 Dowl. P. C. 36. 

(«) 10 B. Moore, 617. (d) 1 Dowl. N. a 281. 
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edition, p. 1148^ that in proceeding to set aaide an out- BaU Court. 

lawry by writ of error, ** an appearance must be entered, ^848. 

or bail perfected in the same cases and in the same Cornwall 

manner' as when the outlawry is reversed on motion.'* Ives. 

The defendant must put himself in Court in the original 

action by entering an appearance therein, before he 

can sue out a writ of error. Secondly, where a party 

sues out a writ of error by attorney to reverse an outlawry, 

it is necessary for the attorney to make an affidavit that 

he is authorised by the outlaw to sue out the writ. This 

is laid down in the cases cited, on the other side of 

Plunkettv. Buchanan(a\ and HculdUch v. Smnfen{b\ no 

doubt they are cases on motion to reverse outlawry, but 

that it is submitted does not alter the principle. 

Eele, J. This rule must be discharged. I cannot 
find that there is any rule making it necessary for an 
outlaw suing out a writ of error to reverse an outlawry 
to enter an appearance in the original action. The 
officers of the Court inform me that it is not the practice 
to do so, and I see by reference to Tidd^s Forms (c), 
that it is not until after the reversal of the outlawry that 
the defendant's appearance is entered. I do not think 
that it would be a consistent thing that it should be 
otherwise, nor do I see how in principle any other practice ' 

should exist ; for if the outlaw be obliged to appear, why 
should not the plaintiff declare against him ? Now suppose, ^ 
as is often the case, that the outlawry issued without good 
ground, as for instance, without the defendant having 
ever been served with the copy of the writ of summons, 
or without any distringas issuing against him, would it 

(a) 3 B. & C. 736. (6) 5 Dowl. P. C. 36. 

(c) Tidd^t Fomu, 8th edition, p. 58, s. 36. 

P 2 
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1848. 

Cornwall 

IVEB. 



be rational or fair to compel the defendant to enter an 
appearance, and thus let the plaintiff take advantage of 
his own wrong? That can never have been the practice, 
nor is there any authority cited by Mr. ArcKbold in sup- 
port of the passage in his book, the cases cited there 
being upon motion and not writ of error. I can quite 
understand that where a defendant seeks to set aside an 
outlawry upon motion, that such a condition may be 
imposed upon him, the stipulations as to entering an 
appearance, are all upon reversal or motion. As to the 
objection that the attorney should make an affidavit, 
that he is instructed by the outlaw to sue out the writ of 
error, I cannot find that there is any such rule. I am 
therefore of opinion that neither of the objections ought 
to prevail, and therefore the rule must be discharged, but 
as the plaintiff may have been misled by a passage in a 
very standard book, without costs. 

Rule dischargedi without costs. 



Jan. 13. 



Pope against Kershaw. 



TTUOH HILL moved for a rulei calling on the plaintiff 
to shew cause why the judgment signed on the war- 



A warrant of 
attorney to 
confess judg- 
ment was at- 
tested bj an 

attorney as follows : " Signed, sealed, and deliTered (being first duly stamped) by the said 
T. /T., in Jhe presence of W. K. T., one of the attorneys of her M^es^% Court of 
Queen*8 Be^ch at Westminster, and attorney on behalf of the said T, EL expressly named 
by him» and attending at his request to inform him, and I did inform him of me nature and 
effect of the above written warrant of attorney beifbre the same was executed by him, and 
I declare myself to bo the attorney of the said T. £ 

•* Witness, r. C 

A motion being made to set the warrant of attorney aride» on the ground that the attorney 
did not ** state tbt he sulncribed as such attorney,** as required by 1 & 2 Fict c 110, s. 9. 

Hddy sufficient; that this attestation was in compliance with tne statute, and that it wu 
not necessary that the precise words of the statute should be followed, so that the requisites 
of it are expressed plainly. 
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rant of attorney^ given by the defendant herein, and all Bail Cowt, 

subsequent proceedings, should not be set aside, or why the ^ ___ 

execution should not be set aside, as to the excess above ^^^^ 
1407iL, which was the sum due at the time of the execu- Kershaw. 
tion, whereas the judgment had been signed, and the 
execution issued for 1800/L 

This application was made on behalf of the assignees 
of the defendant, who is a bankrupt, on the ground that 
the attestation to the warrant of attorney by the attorney 
attending on the behalf of the defendant, to witness his 
execution of the deed, was not in accordance with the 
provisions of the 9th section of 1 & 2 VicL c 1 10. The 
attestation was in these words: — '^Signed, sealed, and 
delivered (being first duly stamped) by the said James 
Kershaw, in the presence of William Keating Taylor, 
one of the attorneys of her Majesty's Court of Queen's 
Bench at Westminster, and attorney on behalf of the 
said James KershatVf expressly named by him, and attend- 
ing at his request to inform him, and I did inform him, 
of the nature and effect of the above written warrant of 
attorney before the same was executed by him, and I 
declare myself to be attorney for the same James 
Kershaw.** 

" William K rating Taylor," 
" Witness, Thomas Chapman." 

It was now objected that this attestation was insuffi- 
cient, as it did not state that the attorney subscribed his 
name ''as attorney" to the defendant. The 9th section 
of 1 & ^ Vict. c. 1 10, provides that no warrant of attorney 
shall be of any force, " unless there shall be present 
some attorney of the superior Courts on behalf of such 
person (the defendant), expressly named by him, and 
attending at his request, to inform him of the nature and 



4 

I 



Pope 

V, 

Kershaw. 
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Bail Court, eflect of such warrant or cognovit before the satne is 
' - executed, which attorney shall subscribe his name as 
witness to the due execution thereof, and thereby declare 
himself to be attorney for the person executing the same, 
and state that he mbscribeM as such attorney .^ Now this 
latter proviso has not been complied with in the attesta- 
tion of Mn Taylor. [Erie, J. But here the attorney 
attesting declares himself to be attorney for the de- 
fendant eo instantif that he subscribes the document]. 
Yes, but the question is, whether he so states that he 
subscribes as is required by the words of the act; here 
he does not state that he subscribes as such attomeyt 
but merely declares himself to be attorney for the 
defendant, and then signs his name, it may be said that 
this is equivalent to saying, that he subscribes as such 
attorney, but equivalents should never be allowed in the 
place of the strict words of an act of Parliament ; for if 
once admitted, the greatest inconvenience will follow. 
The case of Everard v. Poppkton (a), is an authority 
for the present application; in that case a warrant of 
attorney to confess judgment was attested by an attorney, 
"signed," "by the aforesaid named O. C. P., in the 
presence of us, of whom the said T. H. S. is the attorney 
expressly named by him, and acting at his request, and 
by whom the above written warrant of attorney was read 
over, and the notice thereof explained to the said Cr. C P. 
before the execution thereof to him." 

Signed " T. H. S., Attorney, Leeds, T. K." 
This was held an insufficient attestation under the 
statute 1 & 2 Vict. c. 1 10, s. 9, for want of a statement 
that 71 H. S. subscribed as attorney for O. C. P., and 

(a) 5Q.B.181. 



Pope 
Kershaw. 
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Lord Denman^ C. J., in giving judgmeat, says, " I think ^*^ ^<^*« 
the reasons which led to demanding an exact compliance 
with the statute are both cogent and sensible. The 
attorney 'attending' may stop short in his agency 
before the attestation, so may the attorney who is ' act- 
ing.' I should like to see the words of the statute 
always literally followed, nothing is more unfortunate 
than a disturbance of the plain language of the Legislature 
by the attempt to use equivalent terms.'* 

Erle, J. There are two requisites in an attestation 
by an attorney, under the 9th section of 1 & 2 Vict. 
c. llOy it must appear that he is an attorney attending at 
the defendant's request, and expressly named by him ; 
and also that he subscribes as such attorney. No par- 
ticular form of attestation is given by the statute, there- 
fore it is enough if you express these two ideas plainly. 
In the present case, the attorney attesting says I am the 
attorney of the defendant expressly named by him, and 
attending at his request, and have done all that is neces- 
sary in reading over and explaining the document, and 
eo insianti he signs, every one who reads this attestation 
will see that the person making the attestation has read 
.and considered the act of Parliament, and has described 
the two ideas which are to be expressed in the clearest 
terms. At the moment he subscribes he declares himself 
to be the attorney of the defendant ; in the case cited of 
Everard v. Poppletan (a), one only of two leading ideas 
is expressed, which distinguishes that case from the 
present. 

(a) 5 Q. B. 181. 



202 HILARY TERJ^ 

f 

Bail Comri. Lofvndes (amicus curicB) mentioned the case of Lemt 

V. Lord Mornington (a), where it was decided that 

Pope in ()|q attestation of the execution of a warrant of attor- 

Kershaw, ney, or cognovit, under 1 & S Vict. c. 1 10, s. 9^ it is not 
necessary that the precise words of the statute should be 
followed, it is enough if it appear by necessary inference 
that the witness attended as the attorney for the party at 
his request, and that he subscribed as such attorney. 

Erle, J, That case was in my mind, and I remember 
now that it was decided after mature deliberation, whilst 
I was a member of the Court of Common Pleas. It is 
quite in point in the present case, and I think, therefore, 
that the attestation in the present case is sufficient, and 
that the rule must be refused as to that. 

Hill then stated the Suets of the case as to the other 
branch of his rule, which was to set aside the judgment 
as to an excess above the sum due at the time of the 
execution, as to which the Court granted a rule nisi. 

Rule refused as to the first point of the attesta- 
tion, rule nisi granted as to the excess. 

(a) 2 C. B. 461. 
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Todd against Johnson. Jan. 26. 

ON a former day Hugh HiU obtained a rule, on the The defendant 
obtained an 

part of the defendant, calling upon the plaintiff to order requiring 

, , - , . the plaintiff to 

shew cause why the interlocutory judgment signed herein m^e secarity 
for want of a plea should not be set aside for irregularity, g^^yjng p^ 
In this case the defendant had obtained an order direct- ^^^^^^ 
ing the plaintiff to give security for costs, on the ground *^^ ^^^ 
that he was going out of England^ and staying proceed- wquently the 

aefendant ar- 

ings until such security was given. The defendant rested the 

J plaintiff on a 

having a cross demand, he obtained a Judges order, cross demand, 

under the 1 & 2 Vict. c. 110, s. S, for arresting the Ftct c. 110, 

present plaintiff, upon a representation that he was about the'piaStifl?^" 

to leave the country. Upon the plaintiff being arrested ||^d then tol)k 

he went to prison; and then he took out a summons outasmnmons, 

^ ' upon which an 

before Mr. Justice Wightman^ who made the following order was 

made, ordenng 

order: — "I do order that my order restraining the that the first 

\ • m n 1 111 i_ order restrain- 

plamtiff from proceeding, be suspended as long as he ing proceed- 

remains in actual custody in the cross action, the defend- rity for costs ' 

ant in this suit to have ten days peremptory time to given, should 

plead,— pleading issuably," &c A few days after the ^i^^^^^f^ 

making of this order the defendant gave the plaintiff his ?!•«>*»/ w- 

® o IT mained m ac- 

discharge ; and at the expiration of the ten days men- tual custody in 
tioned in the foregoing order, the defendant not having action, and 

finviufiT the de* 

pleaded, the plaintiff signed judgment The plaintiff had fondant ten 

• days' time to 

plead. Shortly 
after this, and 
before the expiration of the time to plead, the defendant let the plamtiff out of custody, and 
the defendant not haying pleaded, signed judgment for want of a plea. The plaintm had 
not given security for costs. 

Mddj that the judfiment was irregular, for that as soon as the plamtiff was released from 
custody, the first or&r revived, and that, therefore, before the aefendant could have been 
required to have pleaded, security for costs should have been given. 



TOOD 

V. 

Johnson. 
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Baa Court not given security for costs. The present rule was 

-?— ! obtained, upon the ground that the order requiring 

security for costs came agun into efiect as soon as the 
plaintiff was released from custody, and that as the plain- 
tiff had not given such security the proceedings were 
stayed^ and the judgment signed for want of a plea was 
irregular. 

BramweU shewed cause. The letting of the plaintiff 
out of custody was the act of the defendant, and, having 
done so, he ought not to require the plaintiff to give security. 
The order restraining the plaintiff from proceeding, only 
contemplated his getting out upon bail, and did not intend 
to apply to the case of the defendant voluntarily letting 
the plaintiff out of custody. 

Hugh Hill, contra, was not called upon. 

WiOHTMAN, J. — The order which I made restraining 
the operation of the order for security for costs was 
intended to operate only so long as the plaintiff should 
remain in actual custody, and I made it upon a consider- 
ation of the hardship of its operation while the plaintiff 
was actually in custody at the defendant's suit; but as 
soon as the plaintiff became released it was intended of 
course that it should revive ; and before, therefoi'e, the 
plaintiff could call upon the defendant to plead, he ought 
to have complied with the first order and have given 
security. The judgment was, therefore, irregular. 

Rule absolute, with costs. 
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Ex parte Cooke. J^p- 28. 



IMZHITEHURST moved for a rule, calling on John Aclaixnantto 

~^ copyhold pro- 

Goaie Fisher to shew cause why a mandamus should pertj who 

comes to the 

not issue, directed to him, commanding him to allow the Court for a 
applicant, one John Cooke the elder, to inspect the Court the steward of 
rolls of the manor of Sherringham^ Norfolk, and to take *mJ3[*Sii*to 
certain abstracts from the same, and also to admit him, §^if^^^^ 
the said John Cooke the elder, as a copyholder to a Co«rt rolls, 

'^^ and admit the 

certain mansion, messuages, lands, and premises within claimant as a 

copyholds of 

the said manor, and of which the said John Ooate Fisher the manor, to 

. . enable him to 

18 the Steward. S^e^^'^^^h 

The application was made on the joint a£5davit of cUdm^mSin 
John Cooke the elder, and his son John Cooke the ^dki^lling 
younger, which stated that he the said John Cooke the ^? *^® "^® 

^ ^ either swear 

elder, of Costessey, verily believed, that he is legally or positively that 

•^ he is entitled to 

equitably entitled to a certain mansion, messuages, lands, theproperty 

claimed, or set 

and hereditaments situate at Sherringham, in the county ont his title or 
o{ Norfolk, and copyhold of the said manor or manors of ^l^uf]^^ 
Sherringham aforesaid. That in the year 18S6, Mr. Sl!!d**toihe°' 
Fisher, who is the steward of the manor of Sherringham, f^^^'gQfB. 
was about to hold a Court for the said manor at the Eed <^«>t ^ gwear 

that he " venly 

Lion Inn at Sherringham aforesaid, when the deponent, believes" that 

, , he is entitled 

John Cooke the elder, accompanied by his son, applied to the property 

to the said John Ooate Fisher, as steward of the said 

manor, to be allowed to inspect the Court rolls, stating 

that he bad reason to believe that he was entitled to 

certain property within the said manor, that he therefore 

wished to inspect the Court rolls, take an abstract from 

them, and also to be admitted to be a copyholder witli 

respect to the same ; he also stated to Mr. Fisher that he 
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Baa Qmrt was ready to pay any fees which might be payable in 
*^^* respect of such inspection and admittance* After this 

^?P*^ statement of the deponent, Mr. Fisher required him to 
give him, Mr. Fisher, a description of the property to 
which he laid claimi which the deponent then gave him, 
as being a certain mansion, messuages, cottages, lands, 
premises, and hereditaments then in the possession of 
Henry Rayney Upsher, Esq., the lord of the manor of 
Sherringhanu Mr. Fisher then refused either to allow 
the deponent to inspect the said Court rolls, or to admit 
him to be a copyholder without the consent of Mr. 
Tipsier, the lord of the manor, and told the deponent 
that he had better go and see Mr. Upsher on the subject 
The deponent then went and saw Mr. Upsher, who told 
him that he should not interfere in the matter, but that 
he must apply to Mr. Fisher. Upon this the deponent 
returned to the Red Lion Inn, when he found that the 
Court for the manor of Sherrijyham had been opened 
and closed by Mr. Fisher during his absence to see Mr. 
Upsher. The deponent then again applied to Mr. Fisher 
to allow him to inspect the Court rolls, but Mr. Fisher 
refused to do so, saying that it was too late, and that the 
deponent must come some other time. The deponent 
did subsequently apply to Mr. Fisher for such inspection 
on two occasions, the last being in 184S, but was refused 
inspection by Mr. Fisher on both occasions. Upon these 
facts it was now submitted, first, that Mr. Cooke had a 
clear right to inspect the Court rolls and to be admitted 
as a copyholder. The refusal by Mr. Fisher to admit 
the deponent Cooke to be a copyholder was a great hard* 
ship upon him, and not being able to inspect the Court 
rolls prevented him from trying his right to the property 
he claimed. The application to be admitted a copyholder 
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was of great importance to him to have granted, as it was ^^ CW*. 
a necessary step to his trying his right to the property in ^^^* 
question by ejectment It is clear that if he be a copy- cookk? 
holder he is entitled to inspection of the Court rolls, and, 
if refused, the proper mode for him to obtain redress is 
to apply to the Court for a mandamus ; IL v. Tower (a)* 

Erle, J. I see by the a£Bdavits that the applicant 
merely swears that he verily believes that he is legally or 
equitably entitled to the property which he claims. Now 
that is not enough. He must either swear positively that 
he is entitled to the property he claims, or he must set 
out his title on the face of the afSdavits. I know of no 
authority to shew that any claimant to copyhold property 
is entitled to inspect the Court rolls without swearing 
positively that he is entitled to the property he claims, or 
shewing some grounds for his belief that he is entitled to 
it If the applicant could make out some ground for the 
.belief he swears to, you would be entitled to the rule 
prayed for. Upon the present afSdavits I do not think 
you are. i 

Rule refused. 

(a) 4 M. & S. 133. 
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Sleeman and Others, Assignees, against The 
Governors and Company of the Copper Miners 

of England. 



A cansewftB 
called on at the 
assiies, and tho 
jury swoniy 
after which the 
Judge disco- 
vered that the 
record was de- 
fectrre in not 
haying a nim- 
Uter iMded to 
a replication of 
the plaintifls, 
and in there 
not being an 
award oXMiitre. 
Theplaintifi 
prayed that the 
record should 
be amended by 
the Jndge, bat 
the defendants 
refusing to 
consent to the 
amendmenty 
the JlKlge 
thonght he had 
no power to 
make such 
amendment, 
and discharged 
the jury. 

ITe/d; that 
the Court had 
a discrq|ion in 
granting or 
withholding 
tsostsof the 
day to the de- 
fendant, and 
that under the 
circumstances 
the .defendants 
were not en* 
titled to their 
costs. 



riN the 4tb of November last, the defendants obtained 
the ordinary rule for costs of the day^ for not pro- 
ceeding to trial; subsequently a rule nisi was obtained 
on behalf of the plaintiffsi calling on the defendants to 
shew cause why the rule for costs of the day should not be 
discharged, and it appeared by the affidavits on which 
the rule was obtained, that this cause had been entered 
for trial at the last Summer Assizes for the county of 
Brecon; it was called on in its order, and the jury sworn, 
when the Judge discovered that the record was imperfect, 
there being no similiter added to the plaintiff's replica- 
tion of de infurid, nor was there any award of the venire. 
Upon this the plaintiffs prayed the Judge to amend the 
record at once» by adding the similiter and award of 
venire to it, but as the defendants refused to consent to 
such amendment, the Judge was of opinion that he had 
no authority to make the amendment in invitoy and dis- 
charged the jury. The above rule to discharge the 
defendant's rule for costs of the day having been obtained, 

Chikon and Benson now (Jan. 21) shewed cause. There 
is no ground for the application to set aside the defendants' 
rule for costs of the day. The plaintiffs must shew that 
they were rectus in curia, no doubt they appeared at 
the assizes, but that is not enough to excuse them from 
paying the defendants their costs. They appeared at 
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the assizes ready for the trial by their counsel and wit- ^^ ^<*«^* 
nessesy in obedience to the notice of trial, and it was by 1_ 



no default of theirs that the trial did not take place. It S^^^man 
was for the plaintiffs to make up the record, and bring it '^® Copper 

Miners of 

down in a perfect state, and as that was not done, the Enolano. 
default was theirs, and the defendants ought not to be 
deprived of their costs. This rule cannot be made abso- 
lute without the Court holding that it was compulsory on 
the defendants to consent to the amendment by an entry 
on the record, not only of similiter, but also of the award 
of venire. It is clear that in the absence of consent no 
such amendment could be made ; Bent v. Benyon (a) ; 
RawUnson v. Roantre (b) ; and it is also contended that 
no such power of amendment can be exercised by the 
Judge, even with the consent of the parties ; but even if 
he have this power, he has a discretion whether he will 
exercise it or not, and in this case he has exercised a 
discretion, and the defendants ought not to be prejudiced 
by it In Cooke v. Smith (c), it was decided that where 
a cause could not be tried without the defendant's consent, 
owing to its having been made a remanet^ and the record 
not resealed, and the defendant's attorney's clerk refused 
to consent, and there was no trial, that the defendant 
was nevertheless entitled to the costs of the day ; and 
Mr. Justice Coleridge, in giving judgment in that case, 
says, ** no doubt the cause might have been tried, but 
though that is so, that is not sufficient to disentitle the 
defendant to his costs of the day. The trial ought not 
to take place if there was any doubt as to whether it 
would be good, or whether the witnesses in cases of 
wilfiil misstatement would be liable for perjury." Now 

(a) 6 Car. & P. 217. (5) lb. 551. (c) 1 Dowl. N. S. 861. 
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in the present case there was considerable doubt as to 
whether the Judge had power to make the amendments 
in the record sought by the plaintifis, therefore the de- 
fendants were perfectly justified in refusing their consent 
to the proposed amendment They also cited and 
referred to Adams v. Power (a); OuchterUmy v. Gib' 
son{b)\ Cox V. Painter (c); Oeev.Swann{d). 



EvanSf Ball, and Davison, in support of the rule. In 
this case every thing was ready on both sides, and all the 
costs were lost by the act of the defendants in refiising 
their consent to the amendment The plaintiffs oflfered 
any terms to protect the defendants from ulterior pro- 
ceedingSi should it turn out that the Judge had not the 
power to make the amendment prayed; yet they refiised 
their consent, and,. therefore, ought not to be entitled to 
those costs which were lost from their own act There 
are numerous cases in the books where the Judge has 
taken upon himself to discharge the jury, but in no one 
was costs given to the defendant The rule is, that each 
party pays his own costs. This principle is laid down in 
Seeley v. Powers (e), Waite v. Spurgin (/), Everett v. 
YoueUs ($p). In this case the defendants never objected 
to the Judge discharging the jury, and so they must take 
the legal consequences. By the record, as it now stands, 
it appears that the jury were discharged by the direction 
of the Judge, and so the general rule applies that each 
party pays his own costs. Even supposing that the 
Court has the power to give the defendants their costs, 

(a)7C. &P. 76. (6)4M.&a.461. 

(0) 7 C. & P. 767. (<f) 9 M. & W. 685. 

(e) 3 Dowl. P. C. 372. (/) 4 Dowl. P. C 575. 

(^) 3 B. & Ad. 349. 
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still the Court has a discretion in the matter, and this is 
not a case in which the Court will give costs, as the 
failure has been by the act of the defendants. As to the 
power in the Judge to make the amendmenti there can 
be no doubt, this is decided by The Bishop of Worcester's 
case{a)\ Ogle v. Moffat (b); and Child v, Harvey (c). 
The record might have been amended by the issue, of 
which it should be a faithful copy. Now here the issue 
paper delivered to the defendants was perfect ; indeed the 
record had the venire and the distringas annexed to it, 
and only the award of venire was wanting. All that was 
asked was, to make the record conformable to the issue 
paper delivered to the defendants, and this they. refused 
to consent to. 

Cur. adv. vult. 



Bail Court, 

1848. 

Sleeman 

9. 

The Copper 

Miners of 

England. 



Erle, J. In this case an application was made to 
discharge a rule obtained by the defendant for the costs 
of the day for not proceeding to trial ; and it appeared 
that on the cause being called on at the assizes the jury 
were sworn, when the Judge discovered that the record 
was imperfect, there being no simiUier to the plaintiff's 
replication of de irtjurid^ and no award of a venire. The 
learned Judge thought he had no power to amend the 
record without the consent of the defendants, and as that 
was refused he discharged the jury as sworn per incuriam. 
Now it is clear that this amendment might have been 
made if the defendants had consented to the amendment, 
and as it is also clear, upon the authorities, that the Court 
has a discretion in granting or withholding the costs of 
the day, I think that discretion ought to be exercised in 
this case, by refusing to grant them to the defendants, as 

(a) 1 Salk. 48. (6) Banos, 133. (e) 1 Salk. 147. 

VOL. II. Q 
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they were themselves the means of the cause not being 
tried, and the costs wasted, by withholding their consent 
to the amendment* The rule will, therefore, be absolute 
to discharge the rule for the costs of the day. 

Rule absolute. 



Jan. 19 & 21. Stindt ogaiust Roberts and Another. 



bound by tbe 
terms of the 
bill of ladiDg 
not only as to 
the unount of 
freight, but also 
for demur- 



An assignee of A SSUMPSIT. The declaration stated, that before the 

a bill of lading ^^ 

who claims and making of the promise, &c., certain cattle bones had 
under it, u been shipped in good order, and well conditioned, upon 
the ship of the plaintiff, by certain persons trading at 
Bremen under the style RoHng & Co., to be delivered 
according to the terms of a certain bill of lading, signed 
by the plaintiff, that is to say, upon the terms following : — 

rage, if he do 

not unload the " to be delivered in the like good order, and well condi- 
time limited by tioned, at the port of HulU unto the order of the said 
lading, aL Jtosing & Co., or to their assigns, they paying freight for 

cording to the 
terms thereof, 
and there is a 
sufficient con- 
sideration 
arise on the 
claim of the 
goods by the 

consignee, from That the vessel did proceed on her voyage, and arrive at 

will infer a ^^^ ^^^^ the said Cattle bones on board in the like good 

oonflignee^to * order and well conditioned as aforesaid, whereof Rosing 

pay such de- g^, q ^^^ ^ defendants had notice. That after the 

murrage as 

well as the signing of the said bill of lading as aforesaid, and before 
document not the detention thereinafler mentioned. Rosing & Co. duly 

legally admis- 
sible in evi- 
dence, was admitted to prove certain facts which were proved aliunde by legal evidenoe. 
Held^ no ground for a new trial. 



the said goods at the rate of 1 5s. 9d. per ton of 2240 lbs., 
and gratuity 1/. \9s. 6(1,^ with primage and average 
accustomed, the vessel to be discharged in four working 
days, or 2L I0s» per day to be paid for laying days.** 
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indorsed and signed the said bill of lading, so made and Bail Court 
assigned as aforesaid, to the defendants, and the defend- li^^S. 



ants then became and were indorsees of the said bill of Stinot 

ladings and the assignees of the said cattle bones, and Roberts 

entitled to have and receive the same under and by virtue 

of the said bill of lading ; and thereupon afterwards, &c., 

in consideration of the premises, and that the plaintiff, at 

the request of the defendants, would deliver unto the 

defendants as such indorsees and assignees as aforesaid, 

and would suffer and permit them to take the said cattle 

bones according to the terms of, and agreeably to the 

said bill of lading, the defendant then promised the 

plaintiff to accept and take the said cattle bones, on the 

terms and conditions contained in the said bill of lading, 

in that behalf and agreeably thereto, and to discharge the 

said schooner or vessel in four working days, or pay to 

the plaintiff 21. 10«. per day for laying days for the 

detention of the said vessel beyond the four working 

days so allowed for the discharge thereof, as in the said 

bill of lading mentioned. Averment : that the plaintiffs 

were ready and willing to deliver the said cattle bones to 

the order of Rosing & Co., or their assigns, pursuant to 

the bill of lading, and to the said defendants as assignees 

and indorsees as aforesaid, from the time of making the 

said promise, and that the pluntiff did afterwards deliver, 

and the defendants receive the said cattle bones, upon 

the terms contained in the said bill of lading. Breach : 

that the defendants did not discharge the vessel within 

the said four working days, but detained the vessel for 

three laying days over the said four working days. 

Pleas. First, non (usumpserunt ; second, that the 
plaintiff was not ready and willing to deliver the cattle 
bones, modo et forma; third, that the defendants did not 
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detain the vessel over the said four working days, modo 
et forma. 

The trial took place on the 4th ot August, 1847« before 
the undersheriff for Hull, when evidence was given, on 
behalf of the plaintiff, of admissions made by the defend- 
ants that they were consignees of the cargo, and that the 
cargo was discharged under their directions. Evidence 
was then given that the vessel was detained for three 
days beyond the four working days, and that no demurrage 
had been paid by the defendants for these three laying 
days. The plaintiff did not give any evidence of any 
indorsement by Rosing & Co. of the bill of lading to the 
defendants, but, after proving a notice to produce, the 
bill of lading in the possession of the plaintiffs, was put 
in as secondary evidence of that in the possession of the 
defendants. It was also proved, that an account of the 
freight was made out and sent to the defendants by the 
person whose duty it was to do so, who copied the same 
into a book called " The Manifest Book." No notice to 
produce the account had been served on the defendants. 
The book was tendered in evidence, and objected to by 
the defendants ; however, the undersheriff admitted it in 
evidence, on the ground that it was in the nature of a 
public document. The entry was in the following 
form : — 

" Manifest of the cargo of the Courier^ /. 2). 
Stindty commander, from Bremen. 

"A quantity of cattle bones from H. Roberts 

& Co., 98 tons, 18 cwt., 2 qrs., at \5s.9d.£ s. d. 

per ton ... 77 18 1 

*' Gratuity to captain . . . . 1 19 6 

" Three days' demurrage . . . 7 10 



87 7 7'* 
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The defendants paid the account, except the sum of ^^^ Cvvrr. 
71. 10<. for demurrage, which they struck out. 



The undersheriff left two questions to the jury ; first, „, 

whether the defendants had performed their contract? and Aether, 
and second, whether the vessel had been improperly 
detained ? The jury found both questions for the plain- 
tiff; damages 7/. lOs. 

In Michaelmas Term last a rule nisi was obtained, 
calling on the plaintiff to shew cause why this verdict 
should not be set aside, and a new trial had ; first, on the 
ground that the Manifest Book was improperly received 
in evidence ; secondly, that there was no evidence of the 
promise set out in the declaration. The rule was also 
moved to arrest the judgment, on the ground that no legal 
contract was shewn on the face of the declaration, the 
consideration as stated being insufficient to support the 
promise alleged. 

Hugh Hill shewed cause. First, as to the question of Jan. 19. 
improper admission of evidence, I cannot now contend 
that the Manifest Book was properly receivable in evi- 
dence, but still as the account, of which it was a copy, 
was a wholly immaterial matter, and there was ample 
evidence to support the contract, without the book, the 
Court will not grant a new trial, simply because an 
immaterial matter was improperly received in evidence. 
In Hughes v. Hughes (a), Aldersan, B. says, ^ The 
granting a new trial is in the discretion of the Court, 
although the Court regulates its disc^retion as nearly as 
possible by the cases applicable to bills of exceptions, 
where evidence has been improperly rejected or admitted 

(o> 15 M. & W. 701. 
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Bail Court. Xlie Court Will Dot grant a new trial, if with the evidence 

^^^^' rejected a verdict, given for the party offering it, would 

Stindt i^ clearly against the weight of evidence, or if without 

RoBEETs ihe evidence received, there would be enough to warrant 

and Another. ^ 

the verdict." Now in this case the book did not in any 
way effect the verdict of the jury, and the amount of 
freight and demurrage was abundantly proved, aUunde ; 
Alexander v. Barker (a), is also an authority for the 
plaintiff on this point. Secondly, as to the contract, it 
is submitted that there was abundant evidence to go to 
the jury of the promise set out in the declaration. The 
bill of lading was proved by the copy in the plaintiff's pos- 
session, and the defendants received the goods as assig- 
nees under the bill of lading, and thereby became liable to 
fulfil all the conditions in the bill of lading, one of which 
was, to pay demurrage if the ship was kept more than 
four working days in discharging her cargo. The de- 
fendants, as consignees of the goods, have by receiving the 
same, rendered themselves liable to paj' the demurrage 
under the terms of the bill of lading ; Jesson v. SoUy (6) ; 
Soaife v. Tobin (c) ; Harman v. Clarke {d)\ Saunders v. 
Vanzeller (e). Thirdly, the considerations stated on the 
face of the declaration is sufficient to support the pro- 
mise, and the jury have said, by their verdict, that the 
promise was made by the defendants. 

WiUes. I admit that the indorsee of a bill of lading 
who takes goods that have been brought from a foreign 
port under that bill of lading, if he be the consignee of 
tliose goods, and the owner of them, is bound by the 
terms of the bill of lading which the consignor makes as 

(a) 2 Cr. & Jcr. 133. (6) 4 Taunt. 52. (c) 3 B. & Ad. 523. 

(d) 4 Campb. 159. («) 4 Q. B. 260. 
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his agent, but here the defendanto are not proved to be Baa Court. 

the owners, and are as persons put in to the contract ' 

after the goods arrive. The receipt of the bill of lading ^^^^ 
makes no contract unless the party act upon it, the goods .^J^^noth* 
are not carried at the request of the defendant, and a 
new contract arises on the receipt of the goods, which 
is subject to all the rules which ordinary contracts are. 
All that was proved in this case was, that the defendants 
received the bill of lading, and took the goods. The 
only promise which can properly be inferred from this, is 
a contract to pay freight, and not demurrage ; Amos v. 
Temperley (a); Williams v. Thomas {b)\ Sanders v. 
FanzeUer (c). [Erlet J. May not the defendant's 
conduct and acts imply a contract? There may be a 
contract by the act of a party, as if a man go into a 
shop where he usually deals, and take up an article, say 
nothing, and walk away, a contract would arise, and the 
law would imply a contract to pay for the article; in the 
present case the defendant had the bill of lading in his 
possession, and acts upon it by taking the goods]. But 
we say that if the demurrage be recoverable at all, still 
it is not so under this count. This is not a count in 
special assumpsit, as in Amos v. Temperly, but this is a 
count charging the defendants with having made a pro- 
mise to pay the demurrage, when he has made no such 
promise. Here it must be admitted by "the other side 
that the consignee is not liable, unless he unship the 
carga Then as to the point on the admission of the 
Manifest Book, that was clearly wrong, and is admitted to 
be so by the other side, but said not to be a ground for 
new trial ; but how can the Court decide how much the 
admission affected the judgment of the jury in the verdict 

(a) 8 M. & W. 798. (6) 6 Esp. 16. (c) 4 Q. B. 260. 
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and Another. 
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they delivered. They are not lawyers, and it might 
have been a chief ingredient in inducing them to give 
the verdict they did, and therefore that is good ground 
for a new trial ; De Rutzen v. Fart (a). Thirdly, 
as to the arrest of judgment, the promise to unload 
alleged in the declaration is not sustained by any valid 
consideration, several matters are alleged to be pro- 
mised, and at most the consideration is only sufficient to 
support a promise to pay the freight, and not as to 
demurrage ; Jtoscorla v. Thomas (jb) ; Jacksati v. C06- 
bin (c). 



Erle, J. Those are both cases of past considerations. 

Cur, adv. vuU. 

Jan. 21. Erle, J. delivered judgment In this case a rule 

for a new trial had been moved for, and it was objected, 
first, that the admission of the book of the plaintiff in 
evidence for himself, on the ground that it was a manifest, 
and in the nature of a public document, was wrong. 

But although the book was not admissible to prove 
any fact, still I am of opinion, looking to the nature of 
the entry, that its reception is no ground for a new trial. 
It was a mere statement of the items of the plaintiflTs 
claim, viz., that the freight for ninety-eight tons and a 
fraction at 15«. 9d. per ton, amounted to 77L I8s. Id., 
and so forth. 

The facts on which those claims were vested were 
proved by legal evidence, and the book only added the 
results of multiplication and addition. A copy of the 
entry would have been analogous to the ordinary bill of 
the particulars of a plaintifTs demand, which after proof 



(a) 4 A. & E. 63. 



(t) 3 Q. B. 234. 



(c) 8 M. & W. 790. 
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of the items, is often referred to by the jury for separate Bail Court. 
amounts and the sum total. ! 

It was also objected that there was no evidence of the ^^ 

alleged promise to discharge the vessel in four days. jnJ^nother 
But the claim of the cargo by the defendant as the 
assignee of the bill of lading, was evidence of an agree- 
ment to the terms therein mentioned, in consideration of 
which the master agreed to deliver the cargo. 

The principle on which the consignee is taken to con- 
tract for the freight and demurrage mentioned in the bill 
of lading, applies in respect of other stipulations therein 
mentioned, and the promise to pay demurrage in case of 
a detention, is in effect a promise to discharge within the 
limited time, or pay for the detention. It was objected, 
in arrest of judgment, that the consideration, although 
valid for a part of the promise, was invalid as to the part 
relating to discharging the vessel in four days. 

But no principle or authority was adduced to shew 
that a consideration valid, according to the general defi- 
nition, can be insufiicient in law to support any promise 
which the contracting party may in fact choose to make 
thereon. 

The objections appears to me to fail, therefore the rule 
must be discharged. 

Rule discharged. 
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Browne against Burton. 

A deed or ^HIS was a rule, calling upon the plaintiff to shew 

uk^dE^t^ cause why the warrant of attorney herein, and all 

o?Sto clTecuJ subsequent proceedings should not be set aside. 

ft^°' "h^Af* f '^^^ warrant of attorney in question, which was in the 

its apparent ordinary form, and contained the usual release of errors, 

date ; but such 

^yparentdate was under the seal of the defendant, and bore date the 

to be regarded 24th day o{ February, 1847. 

ite ezecu^on. The defeasance was in the following words : — '^ Me- 

notfonthe^ morandum. The within warrant of attorney is given to 

^£f^e^ secure the payment from the within named John Burton 

of a bankrupt, jq i]^q within named George Browne, of the sum of 285L 

to set aside a "^ 

warrant of on the 20th day of March next, with the lawful interest 

attorney, enter- 
tain the qucs- for the same, from the date hereofl And it is hereby 

lent prefer- agreed by and between the said parties, that no action, 

wTe this mat- execution, or other process or proceedings shall be com- 

dde^ U a^ menced, sued out, or prosecuted against the said John 

i^. . Burton, his heirs, executors, or administrators, or against 

upon a warrant his or their lands, goods, or chattels, upon the judgment 

of attorney is «r o 

issued for too to be entered up in pursuance of the within warrant, 

moch, the *% i t» t 

Court will only until default shall happen to be made in payment of the 

set it aside ^ 

pn toMta, sums above mentioned, and interest for the same as afore- 
said, but if default shall be made in payment of the said 
sum, the said George Browne shall be at liberty to issue 
execution for the whole amount of principal and interest 
remaining unpaid, besides costs of judgment and execu- 
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tion, sheriff's poundage, officers' fees, and other inci- BaU Court 
dental expenses." This defeasance also bore date the 



Browne 

V. 



24th day of February, 1847. 

The warrant of attorney and defeasance were,' however. Burton. 
actually executed on the 20th March, 1847, and were 
afterwards kept by the defendant in his possession until 
the 29th of that month, when he delivered them over to 
the plaintiff, who immediately issued and levied execution 
for the whole amount mentioned in the defeasance. At 
these respective dates there was but little more than 100/. 
actually due from the defendant to the plaintifi^ but a 
further sum of SOOL originally due from the defendant to 
the plaintiff had been secured by the joint and several 
promissory note of the defendant and a gentleman of the 
name of Hill, which was not yet payable. Shortly after 
the execution levied, the defendant was made a bankrupt, 
and the rule was obtained by his assignees to set aside the 
proceedings upon the following grounds : — first, because 
the warrant of attorney was given by way of fraudulent 
preference; secondly, because the warrant of attorney 
was given and execution issued, for much more than was 
due; and thirdly, because execution was issued too 
soon. 

Barstow now shewed cause. No doubt the affidavits 
on which the rule was obtained shew aprimdfacie case, 
but these are met by the affidavits of the plaintiff, and 
even if it were otherwise, this Court would not decide such 
a question, and deprive the plaintiff of the intervention of 
a jury. On the second ground, it cannot be denied that 
the assignees are entitled to relief, as it must be admitted 
that the execution was issued for too much ; but that is only 
ground for amending the writ of fi. fjeu, and reducing the 



Browne 

V. 
Bu&TON. 
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Bail Court, ezecution. It 18 no reason for setting aside the procced- 
ings« On the third point, it is submitted that the Court 
ought not to interfere. No doubt there are some old 
cases whibh decide that a deed shall speak from the day 
of its execution, and not from the day of its date ; but 
the true test is, what was the meaning of the parties ? and 
it is quite clear here that the parties could never have 
intended that execution should not issue until the SOth 
December t 1848, as will no doubt be contended on the 
other side. Besides the authorities relied upon on the 
other side were cases upon the construction of deeds. 
A warrant of attorney is not necessarily a deed, and the 
Court will not extend the principle of these cases, when 
the result of such a course must be to defeat the real 
intention of the parties. 

Prideaux contra. This warrant is under seal, and 
must be so, as it contains a release of errors. The 
assignees have therefore a right in this argument to call 
upon the Court to treat it as a deed ; but it is unnecessary 
to do SO5 for the principle to be extracted from the case 
is, that every document, whether under seal or not, shall 
speak from the time when it takes effect, that is to say, 
from the day of its execution, if a deed, and from the 
time when it was made, if not under seal. This is clear 
from Clayton's case (a). The question there was, whe- 
ther the deed should speak from the day when it was 
made, or from the day when it was executed. Primd 
facie a deed speaks from the day that it bears date, but 
nothing so absurd was ever thought of, as that it should 
speak from the day it bears date, when that date is 

• 

(a) 5 Coke, 1. 
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proved to be a false one. This distinction between the Bail Qnart. 
alleged date, and the true date, has been recognised in '°^°* 
an anonymous case in Salkeld (a). Oskey v. Sir Baptist Browne 
Hicks (6), and Steele v. Mart (c), are further authorities Burton. 
to shew that a document speaks from the day on which it 
IS made or executed, and not from the day on which it 
bears date* 

It is further submitted that this warrant of attorney 
and all the subsequent proceedings must be set aside, on 
the ground that the warrant was given, and the execution 
issued for more than was due. It is conceded that the 
Court will not set aside the proceedings where the 
execution has issued for too much, through mere mistake, 
and the defendant has not been prejudiced. But it is 
impossible to say here that there was a mere mistake, or 
that the defendant and the assignees have not been pre- 
judiced. And where these things cannot be predicated 
the proceedings ought to be set aside. This is the fair 
result to be drawn from Tilby v. Best (d) ; Laroche v. 
Wasbrough {e) ; Mouys v. Leake {f), and M^Cormac v. 
Melton (g). Then with regard to the question of fraudu- 
lent preference, it is clear, from the plaintiff's own affi- 
davit, that the warrant of attorney was given by way of 
fraudulent preference. 

Patteson, J. It is no use to enter upon that. I will 
not set aside a warrant of attorney upon motion, on the 
ground that it was given by way of fraudulent preference. 

Cur. adv. vult, 

(a) See 3 Salk. 120. (6) Cro. Jac 263. (c) 4 B. & C. 272. 

(rf) 16 East, 163. (e) 2 T. R. 737. (/) 8 T. R. 41 1. 

(g) 1 A. &E.d3]. 



804 MICHAELMAS VACATION, 

Bail Qmrt Denman, C. J. delivered judgment for Pattkson, J. 

^ One of the objections in this case was, that the execu- 

^Dec^i2.^ tion was issued too soon. That the defeasance, stating 
BowNx ^jjg warrant of attorney to be for securing the payment 
BoRTON. of 285^ on the 20th day of March next, with lawful 
interest for the same from the date hereof, and this 
warrant of attorney being executed on the 20th March^ 
1847, die principal money was not payable till the 
SOth March, 1848. If the warrant of attorney had on 
the face of it borne date 20th March, 1847, that would 
undoubtedly have been so, and the question is, whether 
the circumstance of the date apparent on the face of 
the instrument, being the 24th ol February, 1847, makes 
any diflference. 

Now the rule uniformly acted upon from the time of 
ClaytonU case (a) to the present day is, that a deed or 
other writing must be taken to speak from the time of 
the execution, and not from the date apparent on the 
face of it. That date is indeed to be taken primd facie 
as the true time of execution ; but as soon as the con- 
trary appears, the apparent date is to be utterly disre- 
garded. The case of Steele v. Mart(b) is precisely in 
point. 

It is to be observed here, that by the language of 
the defeasance the principal was not to be paid on the 
very day of the execution of the instrument, for it pro- 
vides for payment of interest from the date hereof. 
Neither was this warrant of attorney, although executed 
on the 20th March, delivered to the plaintiff until the 



(a) 5 Rep. (6) 4 B. & C. 272. 
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89th, nine days after the dme, when it is contended the s<^ c<>-^ . 
principal sum by A* became due. [__ 



Upon the whole I am of opinion that the rule of law BaowNK 
is clearly that the 20th of March mentioned in the Bueton. 
defeasance must be taken to be the 20th March, 18i8, 
whatever may have been the intention of the parties, and 
that the executioui being premature, the rule to set it 
aside must be made absolute, but not to set aside either 
the warrant of attorney itself, or the judgment, and 
without costs, because the rule asks for too much. 

I am of opinion that I cannot enter into the question 
of fraudulent preference, and that as to the excess in the 
execution, if good at all, the execution would only be 
set aside pro tanto. 

Rule accordingly. 



226 



Bail Court. 
1848. 



EASTER TERM, XI. VICTORIA, 



May 5 and 9. NiND agaVOSt RhODES. 

^^I^m I^ *'* ^^ ^^® plaintiff had sued the defendant as the 
¥nthm the acceptor of a bill of exchange for the amount of 12/.| 

12dth section ^ ° 

ofth6 9& 10 and at the trial obtained a verdict for that sum. Both 

Viet. c. 95, and ^ 

are not within the parties resided within the limits of the jurisdiction of 

tionofthatact, the C/^ri^Tit^;^// Metropolitan County Court 

if the amount ^^ Hilary Term, Barstow obtiuned a rule, calling upoa 

so/IThe^Couirty ^^^ plaintiff to shew cause why the judgment should not 

Court has ex- \^ entered for the amount of the verdict alone, or why a 

clunve and not ^ 

™«»^}y ?o°cur. suggestion should not be entered to deprive the plaintiff 
tion over them, ofcosts. The affidavit upon which the rule nisi was 

Upon a mo- 
tion to enter a obtained, Stated all the facts necessary to bring the case 

deprive a within the 9 & 10 Vict. c. 95, s. 1^ (a), but did not 

Sas^btained a ^^ate that the Judge who tried the cause had not certified 

verdict in one 

Comrts^nTn^*^ (o) This section enacts, *• That if any action shall be commenced after 

action triable in the passing of this act in any of her M^esty's superior Courts of Record for 

the County ^qj cause other than those lastly hereinbefore specified, for which a plaint 

costs, it is not ii^ig^t have been entered in any Court holden under this act, and a verdict 

necessary that shall bo found for the plaintiff for a less sum than twenty pounds, if the said 

e amdavit action is founded on contract, or less than five pounds if it be founded oo 
sbouia n^ative '^ 

the fact, that tort, the said plaintiff shall have judgment to recover such sum only, and no 

t^^Judge who costs, and if a verdict shall not be found for the plaintiff, the defendant 

had certified '^^^ ^ entitled to his costs as between attorney and client, unless in either 

that it was fit case the Judge who shall try the cause shall certify on the back of the 

to be brought record that the action was fit to be brought in such superior Court.** 
m such supe- ^ "^ 

rior Court ; the 

fact of there 

being such certificate Tif it really had been given) being peculiarly within the knowledge of 

the plaintiff, and if reked on must come from him. 
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on the back of the record that the action was JU to be Ban Cottrt 
brought in the superior Court. ^^*^' _ 

Nino 



V. 



Lush shewed cause. There are two objections to this . Rhqp'^-^- 

rule. First : the affidavit upon which the rule was ob- '- — 

tained does not state that the Judge at the trial did not 
certify that the action was fit to be brought in the 
superior Court, as provided by sect 129 of the 9 & 10 
Vict» c. 95 ; if the Judge had so certified there would be 
no ground for this motion. Except for this section the 
plaintiff would, as a matter of course, be entitled to his 
costs ; the defendant therefore, if he seeks to avail himself 
of this section, must shew that he is completely within it, 
which he can only do by stating that no such certificate 
was given. It is not as though this proviso were in 
another section, in which case it would be for the party 
seeking to avail himself of it to bring it before the Court, 
but here it is in the same section. And it may well be, 
that all which the defendant has stated may be true, and 
yet that the Judge has in fact given his certificate, in 
which case the plaintiff would be entitled to his costs. 

[His Lordship here called upon Barstow to answer 
the objection.] 

Barstow, contra. If such a certificate had really been 
given, the fiict should come from the plaintiff, as it is 
peculiarly within his knowledge, he having the record. 
The defendant might know nothing of it even if it existed, 
as it may have been granted after the trial, or indeed after 
this rule had been obtained. The present proceeding is 
merely to inform the conscience of the Court, and is not 
final upon the plaintiff, as he may traverse the suggestion. 

YOL. II. R 
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BaU Court. [His Lordship here said he would hear Mr. Liuh on 
^^'*^* the other objection.] 

NlND 
9. 

Rhodes. Luth. Secondly : bills of exchange are not within the 
operation of the lS9th section^ inasmuch aa they are 
within the ISSth section^ which enacts^ " that all actions 
and proceedings which^ before the passing of this act, 
might have been brought in any of her Majesty's superior 
Courts of record where the plaintiff dwells more [than 
twenty miles from the defendantj or where the cause of 
action did not arise wholly or in some maierial point 
within the jurisdiction of the Court within which the 
defendant dweUs or carries on his business at the time of 
the action brought,** &C.9 '' may be brought and deter- 
mined in any such superior Court at the election of the 
party suing or proceeding, as if this act had not been 
passed.** A bill of exchange has no idea of locaUtji 
attached to it, and, therefore, the cause of action cannot 
be said to arise in any particular place. [Coleridge^ J. 
Would not that apply to most cases of contract?] No; 
there is a distinction in such cases. In actions upon bills of 
exchange the venue cannot be changed, and for the reason 
that there is no locality attaching to such instruments, but 
the cause of action follows the person of the holder. The 
Legislature must be taken to have framed the foregoing 
section with reference to this well known rule of law. 

Barstow, contra. If the Legislature had intended any 
exception to the general rule it has laid down, in favour 
of bills of exchange, it would so have expressed it; but 
whilst it has in the 58th section very minutely pointed 
out what kinds of actions the County Courts shall 
not try, it has made no reference to bills of exchange^ 
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and yet it is clear that it had these securities nnder BaiiCimri. 
its consideration, for, in sect 97, power is pven to '8*^* 
the high bailiff to hold bills of exchange when seized Nind 
for the benefit of the plaintiff, and gives the plaintiff Rhodes. 
power to sue upon them. The object of the act was to 
give a cheap and speedy remedy for causes of action not 
exceeding twenty pounds, and there is no reason in prin- 
ciple why bills of exchange should have been excluded. 
[Ltuh, I do not contend that the County Court has not 
concurrent jurisdiction, but that the jurisdiction of the 
superior Courts is not taken away.] 

Coleridge, J. I understand it to be admitted that 
the County Court may have concurrent jurisdiction, but 
it is contended, that in the case of a bill of exchange the 
plaintiff has still a right to bring his jaction in the superior 
Courts, and that he cannot be deprived of his costs 
under the 129th section of the County Courts' Act The 
section of the 9 & 10 Vict. c. 95, which gives the 
County Court its general powers is the 58th, by which 
it has jurisdiction in all pleas of personal actions, where 
the debt or damages claimed is not more than twenty 
pounds ; and then there is a proviso which is very 
minute, and which excludes any action of ejectment,* and 
many other causes of action. Now it is clear that bills 
of exchange would come within the general words of 
this section, and it is equally clear that they are not 
within tiie exception: then if the County Court has a 
general jurisdiction over them, what is there which ex-* 
eludes them? I do not find anything in the 129th section 
which gives a concurrent jurisdiction except where the 
cause of action ** did not arise wholly or in some material 
point within the jurisdiction of the Court within which 

R 2 
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Bail Court. 
18^8. 

NiND 
V 

Rhodes. 



the defendant dwells or carries on his business at the 
time of the action brought" I think that unless you can 
shew that the cause of action did not arise within the 
jurisdiction^ that the jurisdiction of the County Court 
must be considered to have attached, and I think that it 
has done so in the present instance. Upon that ground 
of objection, therefore, the objection fails. I will consider 
the objection upon the affidavit 

Cur, adv. mUL 



CoLERiDGK, J. The remaining question on which I 
suspended my judgment, because it promised to be of 
frequent recurrence, was raised by the following circum- 
stances. The affidavit on which the rule was founded 
for entering a suggestion to deprive the plaintiff of his 
costs, stated all the circumstances which were necessary 
primd facie to bring the case within the 129th section of 
the 9 & 10 FicL c. 95, but it did not negative that a 
certificate had been granted by the Judge who tried the 
cause that it was fit to be tried before him. And in 
shewing cause, Mr. Lush relied on this, alleging truly, 
that everything in the affidavit might be true and yet 
there might be no ground for the. rule. 

But I am of opinion that the answer given by Mr. 
Barstoiv is satisfactory. Primd facie the statute deprives 
the plaintiff of his costs under the circumstances stated 
in the affidavit; the fact relied on by the plaintiff would 
make the case an exception, and it is one peculiarly 
within his knowledge ; if the certificate were granted at 
all, it would have been so on his application ; if, therefore, 
he intended to rely on it, it was for him to bring it forward. 
As he has not done so, he cannot rely on the silence of 
the other side. The rule, therefore, will be absolute. 

Rule absolute.- 
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Bail Ctnirt, 

1848. 



ZoHRAB against Smith. ^'^ ^^' 

^N a former day fFilles obtained a rule, calling upon ^J^f ^^J** 

the Judge of the Bloomsbury County Court o( Mid- ^^^"^^^^ 
dlesex, and the plaintiff, to shew cause why a writ of under sect. 78 

.... , . 1 of the 9 & 10 

prohibition should not issue to prohibit the said Court Viet. o. 95, 
from further proceeding in the plaint or action in that Act), His pro- 
Court between the above plaintiff and defendant, and ^^ cases'where 
from carrying into execution, or otherwise giving effect JLJJJ^^*** 
to the judgment therein of that Court, and why the said ^f ^^ ^^ 
Court should not be prohibited from paying the sum of •orved per- 

^ . sonalW.andthe 

2iL &• 8{2., paid into Court, under the said judgment, to defendant shall 

not appear at 

any other person than the defendant. From the affidavit the return day, 
upon which the rule was obtained, it appeared that on proved to the 
Tuesday, the 14th' of December last, the defendant SeJ^^'^that 
received from his servant the summons, in the present j^cjf^g'^^o^ 
case, to appear at the County Court for Bloomsbury, on ^ t°""^SL 
the following 23rd, (to answer the plaintiff on a contract of the defend- 

ant ten clear 

for fixtures) which had been left at his house the same dajs before the 

said return day. 

afternoon; that he was aware of the service being ireU,thatwhe- 

insufficient, but instructed his attorney to apply to a goch summons 

Judge at Chambers to remove the cause into this Court, ger?khldthi/ 

and the summons having been attended by both parties, ^^"^^^ 

an order was made on the 18th December, that the cause <pe8tion en- 
tirely for the 

should be removed into the Queen's Bench, the defend- consideration 

of the Judge of 

ant undertaking, m case he succeeded, to pay the extra the County 
costs of the plaintiff, occasioned by the removal, if the this Court will 
Judge should certify that it was a fit cause for the County J'J^^his'dis! 

cretion. 
Held, also, that it is the cause of action, and not the sufficiency of the service of the sum- 
mons which gives the County Court its jurisdiction to hear a given case. 



ZOHRAJI 

e. 

Smith. 
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Bail Cowu Court ; that the order was duly served, and an appearance 
. entered in the Queen's Bench by the defendant at the suit 
of the plaintiff, and that it was believed by the defendant 
that all was done which was necessary. That believing 
that the plaint was duly removed, neither the defendant 
nor his attorney attended on the return of the summons. 
That on the ^th December^ defendant learnt that the 
plaint had been heard in the County Court on the 23rd 
of December^ That on the 30th defendant issued a 
certiorari upon the Judge's order, and took it to the 
County Court, where he learnt that the plaint had been 
determined in the plaintiff's favour. That on the ISth 
of January next defendant applied for a new trial, upon 
which occasion the affidavits of the defendant, his daughter 
and servant were used, in which they deposed to proof of 
the service of the summons being on the 14th of De^ 
cember. That upon that occasion the bailiff was examined, 
who deposed to service on the 11th of December^BnA 
that the defendant's wife and daughter were also examined* 
It was further sworn that upon this occasion the Judge of 
the County Court said, " that he was of opinion that the 
said summons was served on ScUurday, the 11th Decem- 
ber, though it had not come to the knowledge of the 
defendant until the Tuesday following, but as he felt that 
the 1 1th rule was a very inconvenient one, very slight 
evidence satisfied him, with regard to the service ;" that he 
admitted that in this case he had no evidence whatever 
that the summons had come to the knowledge of the said 
defendant before the 1 4th of December, and that he went 
on to say that he thought that the irregularity was one 
which the said defendant might waive, and as he was of 
opinion that he, the defendant, had by the application to 
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a Judge at Chambers, waived the irregularity, he should 

dismiss the application with costs, but that he gave the 

defendant leave to make another application for a new trial 

on an affidavit pf merits, and that he should be disposed 

to grant a new trial, one of the terms being that the cause 

should not be removed from the County Court. That 

the Judge further ordered the sum of S42. Ss. 8d.f which 

bad been paid into Court under the order made on the 

£Srd December, to be retained in Court for a fortnight 

No steps were taken. to obtain a new trial upon the 

merits. The affidavits in answer did not materially alter 

the £icts, but stated that on the SSrd of December, when 

the cause was originally heard, it was proved to the satis- 

&ction of the Judge that the service of the summons had 

come to the knowledge of the defendant ten clear days 

before the return day. By sect. 78 of the 9 & 10 Fict. 

c. 95, power is given to the Judges of the superior Courts 

to frame rules for regulating the practice of the County 

Courts, and in pursuance of this enactment, rules had 

been framed, by the 11th of which it is '' provided that in 

all cases where a summons to appear to a plaint shall not 

have been served personally, and the defendant shall not 

appear on the return day, it must be proved to the saUs- 

flkction of the Judge that the service of such summons 

has come to the knowledge of the defendant ten clear 

days before the said return day.** 

The present rule was obtained on the grounds, first. 
That the Judge of the County Court had no power to 
bear the cause in the absence of the defendant, as the 
summons had not come to the knowledge of the defendant 
ten clear days before the day of the return, pursuant to 
the 1 1th rule. Secondly, That the order of the Judge at 
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SaU OmrU 
184& 

ZOHBAB 
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Smith. 



Chambers having been duly served before the bearing, 
the cause thereby became removed from the Coanty 
Court (a). 

Knowles and Hawkins shewed cause. This is a matter 
of practice in the County Court, with which this Court 
will not interfere. The material question is not what 
took place on the application for a new trial on the 13th 
of January, but whether or not the Judge was satisfied 
on the £3rd of December, before he tried the cause, that 
the 11th rule had been properly complied with. If he 
was then satisfied he had jurisdiction to try, and it matters 
not that on a subsequent occasion doubts may have been 
created in his mind as to the service ; but even if it can 
be clearly shewn that the Judge was wrong in the con- 
clusion to which he arrived, yet as it was a matter 
peculiarly for his discretion, this Court will not interfere. 



WilleSf contra. Upon the application for a new trial, 
the Judge admitted that he believed the summons had not 
come to the knowledge of the defendant until the 14th of 
December, that being so, the 11th rule had not been 
complied with, and the Judge had no jurisdiction to try 
the cause. The defendant has not been heard at all 
in his defence, and his refusal to ask for a new trial upon 
the merits arose from his refusal to comply with the- 
terms sought to be imposed upon him. 

(Several other points were argued, which the judgment 
renders immaterial). 

(a) This aecond ground was abandoned upon the argument, it being 
admitted that the order itself, without a writ of certiorari^ does not remofe 

th^ cause. 
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Coleridge^ J. If some of the points argued in this Bau Cowru 
case had been material, I should have taken time to have lo48. 
considered them, but I can well dispose of this case upon Zohrab. 
a plain and an intelligible ground. I take it that a writ Smith. 
of prohibition never issues, merely because a step that 
has been taken in the Court below may have been 
unwise or unjust, but only when we find that the Court 
has exceeded, or is about to exceed its jurisdiction. Now, 
in the present case the inferior Court has acted upon two 
occasions, once on the 23rd of December ^ and again on 
the 13th oi January following, and it is said that on the 
first of those occasions it acted without jurisdiction. Let 
me concede, for the sake of argument, that on the first 
occasion the proof of due service of the summons was a 
condition precedent to the right of the Court to enter 
upon the case, and this is stating the case most strongly 
for the defendant The rule directs that in all cases 
where a summons to appear shall not have been served 
personally, and the defendant shall not appear on the 
return, it must be proved to the satisfaction of the Judge 
that the service of such summons has come to the know- 
ledge of the defendant ten clear days before the said 
return day. In the present case there is certainly no 
direct evidence of what was the form of proof put before 
the Judge on the 23rd oi December, but it is sworn that 
such proof was to the satisfaction of the Judge ; but 
whatever the proof may have been, whether or not to his 
satisfaction, was for him alone to determine, and although 
I may now say that if I had been in his situation, and had 
heard the evidence or seen the affidavit, I may not have been 
satisfied, yet it was a matter entirely within his discretion, 
with which I cannot interfere. But when I thus argue, 
as though it were necessary in order to originate jurisdic- 
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BaU Cotirt. tion that this proof should be given^ I by no naeans wish 

'__ it to be understood that such is my opinion, for I should 

^^^ say that it is entirely the other way, and that if the causi 
Smith. ^f i^etion is within the jurisdiction of the Court, that this 
is merely a rule to direct the Judge in the exercise of his 
discretion. It may, indeed, be compared to a notice of 
trial. If no notice of trial had been given in an acdon in 
one of the superior Courts, it would certainly be a ground 
for a new trial, but such notice would not be necessaiy 
to give jurisdiction to try. So much, therefore, as to 
what took place on the ^rd of December. Then, as to 
the proceedings on the 13th o{ January. The defendant 
was then before the Court, and what there took place is 
very strong against the argument of Mr. Willes, for the 
Judge said, " I am now satisfied that the summons was 
served on the 11th o{ December, but not that it came to 
the knowledge of the defendant before the 14th ;** and he 
might well say so on that occasion, and so declare his 
opinion on the conflict of evidence, that if all those fects 
had been brought before him on the 23rd of December, 
he should not have decided as he did. But this has really 
nothing to do with his decision upon the SSrd of 2)0- 
cember, which is the occasion to which we must look. 
Upon this short point, I think, the rule must be dis- 
charged. 

Rule discharged, without costs. 
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Bail Court, 
1848. 



McGregor against Fiskin, April 20. 



^HE defendant m this case was a Scotch bankrupti B7the2&d 

1 , _ . ^ ^ Ftct c. 41, 

and, being in London^ was arrested at the suit of the s. 17, ("An 

plaintiff upon a Judge's order, made pursuant to the latingthe^' 

1 & 2 Vict. c. 110, 8. 8, upon an affidavit that the de- K^"of 

fendant was about to leave England and go to Scotland. rortofthS"' 

It appeared that, the defendant, having complied with the ^l^,^^^ 

requisites of the 2 & 3 Vict. c. 41, " An Act for regula* grant a war- 
rant of protec- 
ting the sequestration of the Estates of Bankrupts in tion and libe- 

-^ _ ration from 

JScotland,** he received from the Lord Ordinary a warrant confinement to 

of protection and liberation from confinement under sect, i^p^ „ho has ' 

17 of the last mentioned act, which warrant, by sect 18 foraedf ^dby 

it is enacted, *' shall protect or liberate the debtor from J^^J?^^5j!|[ ^' 

arrest or imprisonment in Great Britain and Ireland, this warrant 

'^ ^ ^ ^ "shall protect 

and her Majesty's other dominions, for civil debt con- or liberate the 

debtor from 

tracted previous to the date of the sequestration, but such arrest and im- 
warrant of protection or liberation shall not be of any craa Britain 
effect against the execution of a warrant of arrest or ^dher'^- 
imprisonment in meditatione fugts^ or odf factum pras* ^^^l^^^ 
tandum, or for any criminal act^ At the time of the ^^ <*f^ «>»- 

' •' ^ ^ tracted pre- 

defendant's arrest he had the warrant of protection, which ▼ions to the 

date of the se- 

was duly verified as properly granted. The debt for qaestration, 

, . , , _ _ . -but such war- 

which he was arrested was contracted previous to the rantofprotec- 

j . « ., . ^ tion or libera- 

date of the sequestration. ^on shall not 

be of any effect 
against the ex- 
ecution of a warrant of arrest or imprisonment in meditatione JuffOt or ad factum praetandum, 
or for any criminal act.** The defendant who had such a warrant of protection was arrested 
whilst in JLandon, at the suit of a creditor, (for a debt within the meaning of the forgoing 
section) upon a Judge's order, made under the 1 & 2 Vict, c. 110, s. 3, upon an affidavit 
that the defendant was about to leave England^ and go to Scotland, Held, upon an applica- 
tion for the defendant's discharge, that tiie going back to Scotland was not a fuga witliin 
the veaninff of the act, which means an attempt to escape from the dominions of Great 
Britain, and that the defendant was entitled to be discharged. 
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Bail Court. Montogu Smith now applied for a rule, calling upon 
i84f8. the sheriffs of London and the plaintiff to shew cause 

M*GaEGOE why the defendant should not be discharged out of the 
FisriN. custody of the said sheriffs. [ Wightman^ J. The ques- 
tion is, whether the words meditatione fugtE apply to this 
case ?] Exactly so. The defendant was arrested under 
the I & 2 Vict. c. 1 10, s. 8, which provides, that if the 
plaintiff makes affidavit ** that the defendant, or any one 
or more of the defendants, is or are about to quit England, 
unless he or they be forthwith apprehended, it shall be 
lawAil for such Judge, by a special order, to direct that 
such defendant or defendants so about to quit England, 
shall be held to bail for such sum as such Judge shall- 
think fit, not exceeding the amount of the debt and 
damages,** &c But the 2 & 3 Vict. c. 41, under which 
the defendant claims his protection, and which was passed 
subsequently to the 1 & 2 Vict, c 1 10, was clearly not 
intended to apply to a case like the present, in which the 
defendant was actually about to gc^ back to Scotland, 
where he will meet his creditors, and from whence he 
obtained his protection. The words meditatione fugm 
roust be taken to mean running away from his bank- 
ruptcy, but here he is actually going back, and this arrest 
prevents his doing so, and keeps him away from his 
creditors. In a recent case of JoneB v. Anitruther (a), the 
defendant was discharged under similar circumstances. 

Willes, who shewed cause in the first instance, contra. 
The question is, what construction is to be put upon the 
words meditatione fugce? These are general words, 

(a) Not reported. 



M*Grf.oo& 
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and are sufficiently large to include the defendant in this '^TfiSft^' 

case. In a case before Mr. Baron Parke at Chambers, 

his Lordship refused to discharge a Scotch bankrupt, who 

had his protectioni but who was going to leave England 

and go to Toronto. [Wightman^ J. That is a different 

case : there the defendant was going away from Great 

BrUain."] Suppose he was not going back to Scotland^ 

he might go first to Ireland^ and then to America^ and so 

evade the process of the Court. If it is to be held that 

the defendant is privileged to leave one part of the 

Queen's dominions and go to another, then he may go to 

any of the colonies, and cannot be stopped. The words 

must mean an intention to leave that part of the country 

where he is staying for the time being. 

Montagu Smith having replied, 
[His Lordship said he would speak to Mr. Baron 
Parke as to the case referred to by TFiUes]. 

WiGHTMAN, J. My Brother Parke informs me, that 
his decision in the case referred to was founded upon the 
fact that the defendant was sworn to have been going to 
Toronto. It seems to me that in this case the defendant 
is entitled to his rule ; and that the words meditatume 
fug€B do not contemplate that state of things which appears 
to exist in the present case, where a party being in 
England is proposing to go to Scotland, where he in fact 
obtained his protection. I may observe here, that this 
act is subsequent to the 1 & 2 Vict. c. 1 10, and if there 
is any inconsistency between the two acts, the words of 
the act last passed ought to prevail. The protection 
extends to Great Britain and Ireland^ and her Majesty's 
other dominions, unless the defendant meditates flight 
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Baa QmrL jjuw how Can it be said that the returning back to SaO' 

1848 

* _ land is theyt^a contemplated by this act? It appears 



m*Greqob ^ ^^ ^^g|. (decidedly not, but that it means some attempt 
FiBKiN. to escape from the dominions of Oreat Britain^ and not 
merely going from one part to another. The rule, 
therefore, to discharge the defendant will be absolute. 

Rule absolute, the defendant to bring no action. 



^*y ^^' Sparrowe against Reed. 

The defendant IM* ANDAMUS to the Judge of the County Court of 

was sued in the -*-*-■• 

Coonty Court, Essex, held at Brighton, to give effect to his judg- 

tiff obtained ment, pronouhced on the ISth oi November, 1847. From 

caiBenotbei^ the facts as Stated on affidavit, it appeared that in the 

&b24ttentl7' ^^^^^ ^f October last the plaintiff entered his plaint 

the drfendant against the defendant in the above Court for 20/., and 

moved for a ^^ ' 

new trial, and that on the 12th of .yot7^mi6r following, it not beings 

at the same ^ ® ° 

time reauired jury cause, it Came on for hearing before the Judge, 

that it should 

be tried before when he gave judgment for the plaintiff for the amount 

appUcations^^ claimed, with costs. Upon the 27th of November the 

^^e pUintiff, defendant moved for a new trial, and at the same ume 

howerw requested that the cause might be tried before a jury, 

granted the 'Roih these applications were resisted by the plaintiff* 

application m ■ *^ ^ i- 

both respects, Xhe Judge, however, made an order for a new trial on 

on certain 

terms, tii<«r Certain conditions, amongst others, that the defendant 

a&x, that the 
defendant 

should pay a certain sum to the plaintiff for the costs of the application ; this sum being 
paid to the ptaintifl^ a new trial was had, when the jnry returned a Terdict for the defendant* 
Upon an application for a rule nisi for a writ of mandamus, commanding the Judffe to cive 
e£^ to the judgment pronounced by him on the first trial, on the ground that he had no 
functions upon an application for a new trial to direct that the case should be tried by a 
jury: Hdd, that the plaintiff by accepting the costs of the application for a new trial, bad 
waived his right to object to the second tnaL 
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should pay the plaintiff a certain sum for the costs of the s<ni Ckmrt. 
application ; and he also directed that the cause should 
be tried by a jury* On the 10th of the following De- ^'^^^^^^ 
cember the cause came on fpr trial before a jury, when a R<^Ba 
Yerdict was returned for the defendant. 

Hugh HiU now moved accordingly. The pliuntiff has 
a right to have the judgment pronounced in his favour 
upon the first trial carried into effect, inasmuch as the 
Judge had no power to grant a new trial before a jury, as 
he did, and which trial, therefore, was a nullity. Sect 78 
of the 9 & 10 VicU c. 95, enables certain Judges of the 
Courts at Westminster to make certain rules for regulating 
the practice of the County Courts ; and rule 20 provides 
that ** every notice of a demand of a jury, where the debt 
or demand claimed shall exceed five pounds, must be 
made in writing to the clerk of the Court, two clear days 
before the return of the summons.^ The Judge pos- 
sesses no power to make it a term of the new trial that it 
should be tried by a jury. [Coleridge, J. Did the plaintiff 
appear on the second trial and did he receive the costs ?] 
He did so, but that would not deprive him of the right 
to take this objection, as he protested against the right 
of the Judge to impose such terms. 

Coleridge, J. The point intended to be raised is 
undoubtedly a very important one, and will, no doubt, at 
some time come before the Court for consideration ; but 
I think that in this particular case, as the plaintiff appears 
to have acquiesced by taking the costs, I ought not to 
grant a rule. If he had merely gone to the trial, and no 
more, there would have been nothing, I think, to have 
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Bail Oouri, prevented his coming for this rule, as it may be sud that 

1__ he was to a certain extent bound to have attended the 

PAiuwwB ^jj^ Y^^^ jjg certainly was not bound to have accepted the 
B£ED. costs, by doing which, I think he has precluded himself 
from now asking for this rule. 

Rule refused. 



Nov> 25. The Queen against The Duke of Grafton and 
^y^^' others, Justices of Suffolk. 

Ex parte Bunn. 

When the per- TN Michaelmas Term, Worlledge obtained a rule, 

son against -^ , 

whom a mm. Calling upou the Duke of Grafton and three other 

tained under justices o{ Suffolk, and one Mary Smith, to shew cause 

c!\o\!^p99n ^hy a writ of certiorari should not issue to remove into 

iSl^l^f!^' this Court a certain order, dated the 1st day of November, 

It 18 necessaiy ' ^ 

^^ "^Sn ^^*'^* adjudging one John PhiUp Bunn to be the putative 
should state father of a bastard child. The order in question was in 

that the evi- 

dence was the foUowinfi^ form : — 

given m his . 

moe and 



spec^drcum- Suffolk, ) At a petty session of her Majesty's justices of 
bestt^^ew- ^o wit. ) the peace for the county of Suffolk, holden in 
tihSt'Slitr' ^^ ^^^ *e division of Blackburn, in the said 

dence was not county, at Ixworth, on the first day of Novem- 

soffiven. •" ' ^ 

An order of igr in the year of our Lord one thousand eight 

affiliation '' ^ 

stated the ap- hundred and forty-seven, before us, the Duke of 

pearanoe of the 

putatiTe father, 

but the words " in the presence and hearing of the said," (as provided for by the scbednle 

to the 8 VuL c 10), were struck out Hdd, on a motion for a certiorari to quash the 

order, that the order was bad for this omission. 
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Oraflofij Edward Bridgman^ Esquire, Richard BaU Cowt. 

Norton Cartwright^ Esquire, and the Reverend ^^"^^ 

Augustus Fitzroy, Clerk, four of her Majesty's %^^^ 
justices of the peace for the said county. 

Whereas one Mary Smithy single woman, residing at 
Bamingham, within this division^ did, on the twentieth 
day of October^ in the year of our Lord one thousand 
eight hundred and forty-seven, having been delivered of 
a bastard child within twelve calendar months prior 
thereto, make application to Edward Bridgman, Esquire, 
one of her Majesty's justices of the peace acting for this 
division, for a summons to be served upon one John 
Philip Bunnf of Hopton, in the said county, farmer, 
whom she alleged to be the father of the said child, and 
the said justice thereupon issued his summons to the said 
John Philip Bunn to appear to a petty session to be 
holden on this day for this division, in which the said 
justice usually acts, to answer her complaint touching the 
premises. And whereas the said John Philip Bunn^ 
having been duly served with the said summons within 
forty days from this day, and now appearing in pursuance 
thereof, and the said Mary Smith having now applied to 
us, the justices, in petty sessions assembled, for an order 
upon the said John Philip Bunn, according to the form 
of the statute in such case made and provided. And it 
being now proved to us in the presence and- hearing -ef sie. 
the said that the said child was, since the passing of an 
act passed in the eighth year of the reign of her present ^ 
Majesty, intituled ** An Act for the further amendment 
of the Laws relating to the poor in England,** that is to 
say, on the fourth day of September, in the year of our 
Lord one thousand eight hundred and forty-seven, born 

VOL. II. s 
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Bail Court, a bastard of the body of the said Mary Smith. And we 
^^^ ^- having aw - iho fruMoo am d k oaring ofth ^ §aid heard the 
Ex parte evidence of such woman, and such other evidence as she 
hath produced, and having also heard aU the evidence 
tendered on behalf of the said John Philip Bunn, and the 
evidence of the said Mary Smithy the mother of the said 
• child, having been corroborated in some material parti- 

cular by other testimony to our satisfaction, do hereby 
adjudge the said John Philip Bunn to be the putative 
father of the said bastard child ; and having regard to all 
the circumstances of this case, we do hereby order that 
the said John Philip Bunn do pay unto the said Mafff 
Smithy the mother of the said bastard child, so long as 
she shall live and shall be of sound mind, and shall not 
be in any gaol or prison or under any sentence of transpor- 
tation, or to the person who may be appointed to have 
the custody of such child under the provisions of the said 
statute, the sum of two shillings per week^ until the said 
child shall attain the age of thirteen years, or shall die, 
or the said Mary Smith shall marry : and we do hereby 
further order the said John Philip Bunn to pay to the 
said Mary Smith the sum of one pound and seven shil* 
lings, being the costs incurred in obtaining this order. 

Given under our bands and seals at the session afore- 
said. 

Grafton (l. s.) 

Edward BRiteMAH (l. s.) 

Augustus Fitzrot (l. &) 

^ ' R. Norton Cartwright (l. s.) 

Jane 24« Couch shewed cause. The objection to this order is 

unsubstantial. It is stated that the putative father ap- 
pearedy and it must be intended that the evidence was 
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given in bis presence. The forms given by tbe 8 Vict, ^mi Court. 
c. 10, are not imperative ; tbey may be followed or not ^^^^* 
at the option of the parties, but if in fact followed they ^bumn*^ 
are to be deemed to be sufficient This, and the previous 
act of tbe 7 & 8 Fict. c. 101, never contemplated an 
alteration in the general rules of proceeding, and under 
the old lawy although it was necessary that the putative 
father should be summoned to appear previously to an 
order being made upon him, his presence during the 
mother's examination before the justices out of sessions 
was not necessary to the validity of such order ; R. v. 
Upton Gray {a). There is nothing in the acts under 
which this order was made which alters the old law. It 
may indeed have been that the putative father did appear, 
and departed before the evidence was given, in which 
case it would have been correct to have stated that he 
appeared, and to have omitted, as in this order, the state- 
ment that the evidence was given in his presence. There 
is no power to detain the putative father, — he can appear 
and then leave if he thinks fit. This being an order, every 
intendment will be made in its favour, jurisdiction to 
make it being once established ; Rex v. Luffe (b). 
[Wightman^ J. The difiiculty here is, that the act gives 
a form, and that the words as applicable to a party when 
present are struck out. The form introduces certain 
words to be used under certain circumstances, and this 
form is followed, but the words in question are left out 
Tour argument is, that notwithstanding those words are 
omitted, that I am to intend everything that those words 
mean. What am I to intend when I find the very words 
themselves. struck out?] It is not to be presumed that 

(a) Cald. 308, 1 Bott. 482. (() 8 Eart. 193. 

S 2 
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BaUComi. the form is taken from the act The act does not Tary 
the old requisites, and under the old law the order would 

^Lw!* ^^^^ ^^^ good, [JVighiman, J. If I am to intend 
anything, it must be that the man did not bear the evi- 
dence.] Nor was it necessary that he should. The 
8 FicL c. 10 merely supplies forms, which may or may 
not be followed ; it does not alter the old law as to justices 
hearing the case in the man's absence. [fFightmant L 
In the notes to the forms there is this: *' Should the 
defendant not appear, erase the wards in italics.^ The 
form provides for two cases, one where he appears, and 
the other where he does not appear, but there may be a 
third case, where he appears and goes away before the 
evidence is given, in which case it would be correct, as 
in this order, to state that he appeared, and to omit the 
statement that the evidence was given in his presence. 
This order has been varied to meet a state of things not 
provided for by the Legislature; Reg. v. Shipperbottom{a)> 

Worlledge, contra. The objection to the order isy 
that it does shew that the defendant appeared to the 
suitimons, but does not shew that the evidence was given 
jn his presence, which leaves it to be presumed that the 
evidence was taken behind his back. [Wightman^ J* 
Suppose, as has been argued, that he appeared, and then 
went away ? It might have been that he did not choose 
to stay.] In such a case the order should have shewn 
how that was. Reg. v. Shipperbottom shews, that the 
order may be moulded to suit the particular circumstances 
of the case. If he really appeared, the evidence ought to 
have been given in his presence ; Reg. v. Tordoft {h). 

(a) 2 New Sen. ca. 641 ; 16 Uw J., Bl C. 113; 2 Nolan, 296. 
(h) 5 Q. B. 933. 
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The order should have shewn how it was that, the de- BaU Cmut, 
fendant having appeared, the evidence was not given in 1848* 
his presence. Here there are contradictory statements ; ^ V^ 
first it is stated that the defendant appeared, and then 
there is a statement equivalent to a declaration that he 
did not appear ; Rex v. Sehoay (a). There should be 
something on the face of the order to explain how it was 
that the evidence was not taken in the defendant's pre- 
sence. Some reason should have been given for the 
omission. 

Cur. adv. vulU 

Coleridge, J. (for Wightman, J.) In this case, which May 12. 
was argued at the latter end of the last Term, the ques- 
tion turned upon an objection to the validity of an order 
in bastardy, made upon the putative father for the pay- 
ment of a weekly sum for the maintenance of the child. 
The order was made under the 7 & 8 Vict, c 101, and 
the 8 Fict. c 10, and was in the form given in the 
schedule to the last-mentioned act, with certain omissions 
which raised the objection. 

The order recited the application of the mother, and 
the issuing a summons to the putative father to appear 
and answer the complaint. 

It then stated that the putative father appeared in 
pursuance of the summons, and that the mother then 
applied to the justices for an order upon the putative 
fiither, and it being then proved to the justices that the 
said child was born a bastard, and the justices having 
heard the evidence of the woman, and such other evidence 

{a) 2 Chit 522. 
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Bail Couri, as she had produced, and baviog also beard all the 

evidence tendered on behalf of the putative father, and 

BuNN.^ the evidence of the mother having been corroborated in 
some material particular by other testimony, the justices 
did adjudge, &c., and then made the order. 

The objection was, that it was not stated that it was 
proved ** in the presence and hearing of the putative 
father** that the child was born a bastard, or that the 
justices heard the evidence of the woman *' in his pre- 
sence and hearing J* A printed form, in the terms in the 
schedule to the 8 VicU c. 10, had been used for the 
order, and the words, ^' in the presence and hearing of the 
said," were struck out. 

It was contended for the putative father, that as it was 
stated that he appeared before the justices, it should also 
have been stated that the evidence and proof was ^* in his 
presence and hearing," and that the form given by the 
statute required such statement in case the defendant 
appeared. 

On the other side it was said, that the statement of the 
putative father having appeared, did not necessarily imply 
that he appeared in person, for he might, if he pleased, 
appear by counsel or attorney, and that the order shews 
that the appearance of the putative father was by attorney, 
for in that part of the order which states that the justices 
heard all the evidence tendered ^' on behalf* of the puta- 
tive father, the word " by," which is used in the printed 
form, is struck out, and the word '* on behalf o/** substi- 
tuted, as directed by the notes to the form in the schedule 
in the statute, in cases where the appearance is by counsel 
or attorney. It was. also said, that even if the putative 
father had appeared in person, he might, if he pleased, 
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« 

absent himself whilst the woman and the other witnesses ^^ ^^"^^ 
were examined, and ITie, King ▼. Luffe (a), and I%e 

£x parte 

Queen v. SMpperboitom {b)t were cited* Bunn. 

It seems to me, however, that looking at the two 
statutes, and the forms in the schedule to the 8 Vict 
c. 10, with the notes to those forms, that whether defend- 
ant appears in person or by attorney to answer the 
complunt of the woman before the justices, that the order 
ought to state upon the face of it that the evidence was 
given in the presence and hearing of the defendant, or of 
his.attomey, as the case may be ; and that if there is any 
special reason for omitting that statement after appear' 
ance, it should be suggested in the face of the order. 
The ordinary rules of law require that if the party against 
whom the proceedings are taken appears and makes no 
defisLult, that the witnesses against him should be ex- 
amined in his presence and hearing. In the present case 
no reason whatever is given for the omission of the state- 
ment, that the evidence on the part of the woman was 
given in the presence and hearing of the putative father, 
though it is stated that he appeared to answer the 
complaint. This view of the case is consistent with the 
case of The Queen v. Shipperbottamg and the rule, there- 
fore, will be absolute. 

Rule absolute* 

(a) 8 J&ut, 193, (6) 16 Law Journal, 374. 
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haU Court. 
18+8. 

May n. ~ 



Doe detn. Kenrick against Roe. 



A rulo nisi for 
judgment 
against the 
casual ejector 
was obtained 
on an affidavit, 
which stated 
that the decla- 
ration and no- 



^ RULE nisi had been obtained for judgment against 
the casual ejector, on an affidavit which stated, that 
the declaration and notice had been served on the tenant 
in possession by delivering the same to his daughter on 
the premises, at ten o'clock of the evening of the day 
mrat"hMrb^n next before the first day of the present Term. 



aenred on the 
tenant in po8« 
session by de- 
livering the 
same to his 
daughter, on 
the premises, 
at 10 o'clock, 
P.M., on the 
day next before 



Bovill now {May 11) shewed cause, and produced 

affidavits in which it was sworn, that the notice was 

neither read over nor explained to the daughter of the 

tenant in possession when the same was served on her; 

the fim dTy"^ ^^^^ ^^^ affidavits did not go on to deny that the tenant 

the Term. 
On shew- 
ing cause 
against the 
ride, affidavits 
were put in, 
denying that 
the notice had 
been read 
or explained to 



received the notice on the evening on which it was so 
served on his daughter, or state that he did not under- 
stand the meaning of the same. It was, however, now 
contended that the service was not a good service on the 
tenant; first, because the notice was neither read over 
tho'^daughter^ ^^^ explained to the daughter when served on her; and 

the tenant* 
when served 
upon her. 

Held, that 
the rule must 
be absolute, 
there being a 
distinction be- 
tween the ser- 
vice necessary 
where a rule 
NISI only is 
granted, and 
not a rule ab- 
solute, and that 

to enable the tenant in possession to discharge the rule, it would be necessary for him to 
have sworn in his affidavit that hb did not understand what the declaration and notice 
meant until afier the Term began. 



second, that even assuming that the declaration and 
notice iiad come to the hands of the tenant on the night 
it was served on his daughter, yet as it was not served 
until ten o'clock on the night before the first day of the 
Term, it was too late. 

Unthankf in support of the rule. The service in this 
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caae was quite sufficient, as a rule nisi only was ffranted. ^*^ ^^^* 

In Doe dem. Downes v. Roe (a) the Court held, that an ' 

affidavit which omitted the statement that the deponent kenbick* 

read over and explained the notice to the tenant in ^^ 
possession, was sufficient For a rule nisi. This would 

call on the tenant, if he shew cause against the rule 
being made absolute, to state in his affidavit that he did 
not understand the notice and declaration. In this caae 
the tenant comes here to shew cause, but does not either 
swear that he did not understand the notice, or that the 
declaration and notice did not come into his possession 
until after the commencement of the Term, which he 
might have done if the facts were so. If this course 
were not held to be the proper, one, there would be no 
distinction between cases in which a rule nisi is granted 
on motions for judgment against the casual ejector, and 
those cases where a rule absolute is granted in the first 
instance ; and if a distinction did not exist, it would be 
futile in any case to grant a rule nisi at all, for it is only 
in cases where there is some defect in the service, that a 
rule absolute is not granted in the first instance. 

Coleridge, J. The Master informs me that he knows 
of no case in which the distinction contended for by Mr. 
Unthank has been drawn. No doubt there are many 
reasons why the service of a declaration and notice in 
ejectment should be correctly made, but I see good 
ground for holding this service sufficient, by treating the 
service of the declaration and notice in ejectment as in 
effect the same as the service of a writ of summons in an 
ordiiAry action. If the tenant in possession had sworn 

(a) 4 Dowl. P. C 565. 
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1848. 

Doe dem. 
Kenrick 

V, 

Roe. 



in the affidavits used in shewing cause against the role 
being made absolute, that he did not understand what 
the declaration and notice meant until after the Term had 
begun, it would have taken the case out of the authority 
of the case cited of Doe dem. Doumes v. Boe, If the 
distinction between a rule nisi and a rule absolute, on 
motions for judgment against the casual ejector, does not 
exist, it is difficult to see why a rule nisi should ever be 
granted, as it constantly is, in cases where the service is 
defective. I am of opinion that the distinction does 
exist, and that this rule should be made absolute. 



Rule absolute. 



April 26. 



Mutter and Another against Fodlkes. 



TfOWSEL moved for a distringas to compel appearance. 
The affidavit stated that the defendant had become 
a lunatic, and is confined in a lunatic asylum. The 
deponent made the proper number of calls at the lunatic 
asylum, and requested to see the lunatic, but on each 
occasion was told that it was not consistent with the rules 
of the asylum or the directions of the lunacy commis- 
sioners to allow the lunatic to be seen, upon which the 
deponent explained to the keeper, who had the care of 
the defendant, the purport of his visit, and on the last 
occasion left a copy of the writ of summons with him. 

asylum to allow 

tho lunatic to bo 3een, and the deponent explained to the kee|>er the purport of hii Tint, 

and on the last occasion of his calls left a copy of the writ with him. The Court 

granted a rule absolute for a writ of distringas to compel appearance, but directed the writ 

to be served on the defendant's wife, and at his last place of residence, as well as at the 

asylum* 



Where it ap- 
peared that the 
proper number 
of calls were 
made at a lu- 
natic asvlum in 
which tne de- 
fendant, a 
lunatic, was 
confined, with 
a view to serve 
him with the 
copy of a writ 
of summons, 
and the keeper 
informed the 
deponent that 
it was not con- 
sistent with the 
rules of the 
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This wasi it was submitted, amply sufficient for a BaUOmn, 

rule nisi, and the question was, whether the Court _!__ 

would deem it sufficient for a rule absolute in the first ^^^^ 
instance ? In the case oiBanfieU v. DareU{a), the Court Foouas. 
granted a rule nisi for a distringas to compel an appear- 
ance where an application at the residence of the de- 
fendant, who was a lunatic. The deponent was informed 
that he could neither see the defendant nor communicate 
with him or his keeper, the deponent having on the last 
occasion explained the purport of his visit, and left a copy 
of the writ with the servant There was, however, 
another case of Limbert v. Hayward (6), in which the 
Court granted the writ In the first instance. In that case 
the defendant was a lunatic, and an inmate of St. Luke^s 
Hospital, and the person attempting to effect service of 
the writ of summons, called frequently at SL Lukist but 
was refused admission to the defendant, whereupon he 
left the writ with the governor. It appeared also that 
the defendant had a wife, who was still carrying on the 
defendant's business, and the Court, in that case, granted 
the writ in the first instance, but directed it to be served 
on the wife of the lunatic. \Erle^ J. Is the defendant 
in the present case without family or connections ?] No, 
he has a wife, who, it is believed, is carrying on the 
defendant's business, but that fact is not stated in the 
affidavits. 

Erlb, J. I know of no reason why this should not 
be deemed a valid service ; you may, therefore, take your 
distringas absolute in the first instance, but I think the 

(a) 2 Dowl. & L. 4. (6> 13 M. & W. 480. 
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writ should be served on the wife, and at bis last place 
of residence, as well as the asylum. 

Distringas granted. 



May 9 & 12. 



Ginger against Pycroft. 



It is immate- 
rial that a no- 
tice of trial 
purports to be 
the continuance 
of a former no- 
tice which is 
void, if it be 
delivered in 
time, and clear- 
ly and uneqai- 
Tocally inform 
the defendant 
that the plain- 
tiff intends to 
proceed to trial 
in the cause at 
a certain spe- 
cified time. 

It is not ne- 
cessary that 
notice of trial 
shall have been 
given before a 
cause can be 
regularly set 
down for trial. 



r^N a former day Pickering obtained a rule, calling on 
the plaintiff to shew cause why the trial and all sub- 
sequent proceedings herein should not be set aside for 
irregularity, with costs. It appeared by the affidavits 
that issue was joined in this cause on the 1 7th of November ^ 
1847, and notice of trial given for the sittings after the 
then Michaelmas Term. Subsequent to this, the defend- 
ant obtained an order of Mr. Justice Pa^^&^on, postponing 
the trial until the sittings after Hilary Term, on condition 
that he brought 60/. into Court within a certain time. 
This he did not do, but obtained a fi'esh order for further 
time, but did not bring in the money, and it was sworn 
that the defendant, who is an attorney, kept out of the 
way to avoid an attachment being obtained against him. 
On the 22nd oi January ^ 1848, the cause was set down 
for trial, and on the 25th the record was carried in, and 
not being reached, the cause was made a remanet to the 
first sittings in the present Easter Term, which com- 
menced on the 1 7 th of April. On the 8th of April 
the plaintiff's attorney served the defendant with a notice 
of trial in the following words : 

** Take notice of trial in this cause, for the first sittings 



• XI. VICTORIA. 265 

in Etuter Term, to be holden in WettmimUr Hall, in 'Bail OmH. 
the county of MiddlesBX^ the same having been made a ^^* 
remanet from the last Hilary Term." ^"^^^ 

On the 18th of April the cause was tried, when a Pvcuorr. 
verdict was found for the plaintiff. The grounds on 
which the present rule was obtained were, that there had 
been no sufficient notice of trial given before the cause 
was set down for trial. The notice in Michaelmas Term 
having been rendered void by the order of Mr. Justice 
PaUesoTif postponing the trial until the sittings after 
Hilary Term, and it was also contended that the notice 
of the 8th of April was a bad notice in itself, as being a 
continuance of a void notice ; but even if this were not so, 
that the notice was inoperative, as being given after the 
cause was set down for trial. 

Addison now shewed cause. There has been no irre- 
gularity in this case. It is admitted that no fresh notice 
of trial was given for the sittings in Hilary Term, because 
it was thought that none was necessary, the action having 
been postponed to that time by a Judge's order, on the 
application of the defendant, on a condition which he, the 
defendant, did not comply with. But it is not necessary 
to argue that point, as the cause was not tried in those 
sittings, but was made a remanet, and there was a good 
notice given on the 8th of April for the sittings in Etuter 
Term. It is said that this notice is bad, as purporting 
to be a continuance of what they say was a void notice, 
and is not an original notice. There is nothing in that 
objection ; the notice was in ample time, and contained 
all the requisites of an original notice for the sittings 
in Easter Term, and this notice, therefore, is good as an 
original notice, and is not vitiated by the introduction of 
the words, *' the same having been made a remanet from 
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Baa Court, last Hilary Term." No precise or particular form of 
^°^ ' notice is requisite if it sufficiently inform the defendant of 
GiNGEE the intention of the plaintiff to try the cause at a particular 

Pycboft. time. In the case of Tyte v. Steventon (a), Mr. Justice 
Slackstone says, *' There is no settled precise form of 
notice required — sufficient if it apprises the defendant 
with certainty that the plaintiff means to proceed to trial. 
It is indifferent whether he says I renew or / continuef 
provided there be sufficient time according to the rules of 
the Court." And in that case a notice, purporting to be 
a continuance of a former notice^ was held to be good as 
an original notice. In the present case the notice served 
on the 8th of April was in all respects good as an original 
notice, and in ample time. It is then said that as the 
cause was postponed by the order of Mr. Justice Patteson 
until the sittings after Hilary Term, that the cause could 
not be properly set down until after a fresh notice of 
trial was given, and therefore, as this cause was entered 
without any such fresh notice having been given, it was 
improperly entered, and could not properly be made a 
remanet, and so the trial is irregular. But it is con- 
tended that there is nothing in the objection ; there is no 
authority to shew that such a course is necessary; indeed, 
the practice is the other way. 

Piekering, in support of the rule. There has been no 
notice of trial in this case. The short point is, supposing 
the nodce of the 8th of April to be a good notice, whether 
a cause can regularly be set down for trial without a good 
notice of trial having been first given ; because, if it can 
not, the cause could not properly be made a remanet^ and 
so the subsequent notice, even if good, would be of no 

(a) 2 W. Blic 1299. 
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avail. It has been said by the other side, that there was ^'^ ^^"^ 

a notice given in this case before the cause was set down . /.._ 

for trial, but that clearly became a nullity by the order of ^™|*** 
Mr. Justice Pattegon, which was subsequently made a P^caorr, 
rule of Court. In Ellis v. Tnuler (a), it was decided, ^^ 
that where the trial of a cause had been put off on the 
motion of the defendant to the first sittings in the next 
Term, a fresh notice of trial must be given by the plaintiff, 
notwithstanding a special day for the trial was fixed by 
the rule of Court No doubt, if the cause had been 
properly made a remanet, no fresh notice of trial would 
have been necessary ; but that is not so where the trial 
of a cause is put off to the next assizes or sittings by a 
rule of Court; Jacks v. Mayer (by This being so, in 
the present case the cause was not set down until the 
sittings after Hilary Term, without any good notice 
having been given, and could not properly have been 
made a remanet, so that the whole of the subsequent 
proceedings are a nullity. [Coleridgef J. — Is there any 
distinct authority to shew the cause could not be properly 
set down without a good notice having been first given ? 
Suppose a cause was set down at the Spring Assizes for 
York without a good notice, and the cause not being 
reached is made a remanet to the next assizes, and a 
good notice is given for the next assizes, could not the 
plaintiff try ?] I contend not ; but that there must have 
been a 'regularity in the original entry by a proper notice 
of trial having been given before the cause could be 
regularly entered, and if this had not been done, a sub- 
sequent trial would be void. Then, secondly, it is sub- 
mitted that the notice of the 8th of April was a bad 

(a) 2 W. Blac 798. (6) 8 Term Sep. 246. 



258 EASTER TERM, 

Bm! Comri, notice, it being merely a condDuance of a former notice 
_ which had been rendered void by the Judge's order. 

OiNOEB 
V. 

Pyceopt. Cur. advm vulL 



May 12. CoLERiDGE, J. This was a rule for setting aside a 

verdict for irregularity, and the ground in eflfect was, 
that the cause had been set down for trial originally 
without notice of trial previously given. It was set 
down in Hilary Term for the last sittings, and made 
a remanet to the first sittings in Easter Term. 

In due time, before those sittings notice of trial was 
given, in which were inserted the words *' the same (that 
is the cause) having been made a remanet^* so that it 
did not purport to be an original notice. 

This objection was not much insisted on, nor does it 
appear to me of any weight. The case of Tyte v. 
Steventan (a), cited by Mr. Addison, is a satjpfactory 
authority that the form of a notice of trial is immaterial, 
if it be delivered in time, and clearly and unequi- 
vocally, informs the defendant that the plaintiff intends 
to proceed to trial at a certain specific time. There the 
notice purporting to be a continuance only of a former 
notice, was held to be good, as an original notice. 

But it was said that no cause can be properly set 
down, until notice of trial has been given. No authority 
was cited for this: the two cases cited of Jacks v. 
Mayer (b), and Ellis v. Trulser{c), do not apply; nor 
can I find such a rule laid down anywhere in the 
books of practice ; certainly in far the greater number 
of instances notice of trial is in fact given before set* 

(a) 2 W. BUc. 1299. (6) S Term Bep. 245. (e) 2 W. BUe. 798. 
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ting down; because in far the greater number of in- 
stances it is indorsed on the issue delivered, but this 
is unnecessary, nor does the marshal inquire whether 
notice has been given or not before he receives the 
record. Looking at the principle on which notice is 
required, I cannot see the necessity for holding the rule 
so strict, and therefore discharge this rule, and as it 
was an experimental motion on the ground of irre*^ 
gularity, with costs. 

Rule discharged with costs. 



Bail Couri, 

1848. 

Ginger 

p. 
Pycboft. 



The QuEfiN agcdnst Henry Broome and John 

Broome. 



May 5. 



QN a former day PhilUmore had obtained a rule, The defend. 

calling upon the defendants to shew cause why the ^^n^ed 

writ of error obtained by the defendants should not be ^h^S^"^* *^ 

quashed, and why their recognizances should not be ^^\^^\^' 

SUCu out ftllQ 

estreated. filed a writ of 

error, where- 

The two defendants had been tried and found iruilty ^^ ^^^7 ^^'^ 

, -. o ^ admitted to 

at the Oxford Spring Assizes, 1847, for a misdemeanor, bail under the 
and in the following Easter Term they sued out a writ Se sT 9* rkt. 
of error, and were thereupon, under the provisions of the Sei^onof ^*** 
8 & 9 r*c^ c. 68 (a), admitted to bail. The affidavit TittTf Ae' 

Court in which 
(a) This act entitled « An Act to stoy execution of Judgment for nua- "i[^f g^* 
demeanor upon giving bail in enw," provides bj section 1, for admitting be pending, 

shall upon mo- 
1^1 I* « . 1 , tion in that 

belntr decide that the defendant or defendants by whom it shaU be brought, has or have 
wilfuUy delaved ^ neglected to prosecute the same with effect, it shall be lawful for such 
Court to order the wnt of error to be quashed," &c. No further proceedings having been 
taten by the defendants, a motion was made in this Term to quash the writ upon an affidavit, 
which st^ diatsmce the filing pf tiie said writ, "no process orotiier proceeding has been 
h^ or taken byor on behalf of Uie said defendants to prosecute Uie same." mid, that the 
affidavit was snfficient, and that it was not necessary to rule the defendants to assign errors. 
VOL. II. T 
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BaU Cowt. upon which the present rule was obUdned stated, that 

^^* since the issuing and filing of the writ of error, ** no pro- 

e Queen ^^^ ^^ other proceeding has been had or taken by or 

J^kB ^ "^^ ^^ behalf of the said defendants to prosecute the same." 

Butt^ (who appeared for John Sroame)* The aflSdavit 
upon which this rule has been obtained is insufficient ; 
.first, because it does not state who is the prosecutor, or 
that he makes this modon; second, because it is not 
shewn that the writ of error issued out of this Court; 
third, it is not shewn that errors ha?e not been assigned; 
and fourth, the defendants do not appear to have been 
ruled to assign errors. Moreover, there is nothing which 
shews that they have been guilty of any wilfiil delay. 

PhilUmare, contra. All that it is necessary to shew is, 
that the defendants have neglected to prosecute their 
writ of error, and that is sufficiently shewn by this affi- 
davit. It is not for the prosecutor to drive the defendants 
on, but if they desire the benefit of the statute they must 
proceed without wilful delay. It is for them to take all 
the necessary steps. 

Cur. adv. tnUL 

May 5. CoLERiDOE, J. In this caso a rule had been obtained 

for quashing the writ of error of the defendants, and 

defendants to bail in cases of judgments lor misdeneanon pending writs of 
error. 

Section 5 enacts '* That if the Court in which anj such writ of eiror 
shall be pending, shall upon motion in tfaaTbehalf decido that the defendant 
or defendants by whom it shall be brought, has or luwe willally delved or 
neglected to proeeoutd the same with effMt, it shall be kwfbl lor such 
Oonrt to order the writ of error to be quashed, and thereupon the defendant 
or defendants who brought such writ of error shaU be liable to execution 
upon the Judgment. " 



XI. VICTORIA. 361 

• 

estreating their recognizances, on the ground that they Baa Omrt. 

had wilfully delayed to proceed with their writ, and Mr. ^^^' 

Butt, who shewed caus^, produced no affidayit in answer, The Queen 

but relied upon the insufficiency of the affidavit upon Henry and 

which the rule was obtained, particularly in the absence 

of any statement that errors had not been assigned, and 

in not shewing that the defendants had been ruled to 

assign errors. Now, as to the first point, the affidavit 

states, that *' no process or other proceedings has been 

had or taken by or on behalf of the said defendants to 

prosecute the same.** And I think that this is a sufficient 

statement, that nothing whatever has been done by the 

defendants, and is an answer to the first objection* Then 

it is said that the defendants have not been ruled to 

assign errors, and it was said that by the old practice 

this was necessary; but this is a proceeding under a 

particular act of Parliament, and the words of it are so 

general, that if it appears that the delay has been wilful, 

if is all that is necessary to enable the Court to interfere. 

The words are, *^ that if the Court in which any such 

writ of error shall be pending shall, upon motion in that 

behalf, decide that the defendant or defendants, by whom 

it shall be brought, has or have wilfully delayed or 

neglected to prosecute the same with effect, it shall be 

lawful for such Court to order,** && It seems to roe that 

this case comes within those general words, and that, as 

no answer has been given by the defendants, that I ought 

to take it that there has been wilful delay. The Court, 

therefore, will quash the writ of error, and direct the 

recognisances to be estreated 

Rule absolute* 



T 2 
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Bail Court, 
1848. 



MaylO> CORRALL aguinst FOULKBS. 

A writ of sum. f^'ii g^ fonner day Miller obtained a rule, calling apoo 

mons tested on Vr 

a Stmday is « the plaintiff to shew cause why the copy and service 

nullity, but* ii, « •■■•i. 

copy tested on of the Writ of suQimons should not be set aside^ with 

serWce^errof, costs. The rule was obtuned on the ground that the 

correSy tes^ copy was tested on a Sunday — the 23rd of April It 

hS^ar?2d^ appeared that the writ itself was correctly tested on the 

*n'J!?*^^^ 29th of ^pni 

will be waived '^ 

by laches. 

Scoit shewed cause. No doubt the copy is bad ; bat 
it is not merely an irregularity, it is a nuliityi and there- 
, fore the defendant should have taken no nodce of it, and 

not have put the plaintiff to the expense of shewing cause 
against this rule* The rule, therefore^ should be made 
absolute, without costs; Roberts v. Spurr{a)\ Hanson 
V. ShacheUon (6). • 

Miller, contra. The defendant was bound to have 
come to the Court to set the copy and service aside ; if 
he had lain by until a fresh step had been taken, he 
would have been said to have waived the objection. 

Coleridge, J. This copy can hardly be said to be 
null and void. The service was clearly good, except for 
the error in the copy writ, and if it had not been merely 
an error in the copy, the writ itself would have been bad, 
and in that case it would have beep a nullity. The de- 
fendant, therefore^ has done right in coming to set aside 

(a) 3 Dowl. 651. (6) 4 Dowl. 4S. 
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the copy and senrioe, as I think he would have waived ^x^' (^f^'^ 
the objection by laying by. ^°*^* 

Rule absolute. °"*f*"' 



9. 
FOITLKBS. 



Blake against Nbwburm. Majii. 



^OfFLINO, on a former day, obtained a rule» calling A rule calKn^ 
upon the sheriff of Cheshire to shew cause why he torofimd tlw* 
should not refund to the defendant the excess beyond the ^^Ses to^*^ 
fees to which he was entitled under.a writ of fi. fa. against ^^^^^p 
the goods of the defendant, and also calling upon one M^ ^ 
Lawton, the officer of the said sheriffi to shew cause why upon the officer 

toihewcanse 

an attachment should not issue against him for his con- why an attach- 

ment should 

tempt in demanding and receiving from the defendant not issue 
such excess, contrary to the statute, and why the said ^!^tempt in 
Lataton should not pay the costs of this rule. It appeared recehdi^i^ 
that a fi. fa. having issued agunst the goods of the de- S^tTof SJ 
fendant, the officer Lawton. as officer of the sheriff of >pp^<?ti<>n* » 

^ ' fooA in that 

Cheshire^ levied upon the defendant's goods, and having lorm, al- 
though the 
remained many days in possession, received from the remedy is 

defendant the amount of the levy and expenses, having that af[unst 

previously furnished the defendant with an account, «^mina["^ 

which, it was contended, contained items and amounts '"*'^' 

not warranted by the table of fees allowed by the Judges 

pursuant to the 1 Vict, c 55, s. 2. 



Wation shewed cause. The rule in this case requires 
too much ; it asks for the sheriff to refund, and also for 
an attachment against the officer. The 1 Vict. c. 55, 
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BaU Omru 8. S (a), makes it a contempt of Court for any oflbser of 

*^^* the sheriff to take more than the regular amount ; the 

Blakb proceeding under that act, therefore, is of a criminal 

Nbwbubn. nature, but the application against the sheriff to refund is 

a civil remedyi and the two ought not to be joined. 

Either the one or the other remedy can be resorted to, 

but not both in the same rule* 

Cototing, contra* The rule is in the form now usually 
adopted. The intention of the Legislature was, to gi?e 
an additional remedy in cases of this sort, so as to enable 
the party not only to recover back the excess, but to have 
the officer punished for his extortion (6). 

Coleridge, J. If the old application for a return of 
the excess may still be made, as undoubtedly it may, I 
can see no objection against the rule being drawn up so 



(a) This section emcts* ** That anj sheriff, offioer, or mbister eetiis in 
eiecntiaii of process directed to any sheriff or sheriflb, or engaged or con- 
oenied therein, who shaU extort, demand, take, accept, or reoeiTe from anjr 
person or persons any fee or fees, gratuitj or reward, not allowed as afore- 
said, or greater in amount than as allowed as aforesud, snch sheriff^ hit 
ofllcer, or minister, upon opmplaint thereof made against hhn to anj of die 
said Couts, and on proof being made thereof upon oath, either by the 
examination of witnesses vivd voce, or on aiBdaTits, or on interrogatories to 
the satis&ction of the Court to which the said complamt shall be made, thst 
soch sheriff, oflbser, or minister, as the case may be^ hath offianded therein, 
as aftyresaid, then and in such case every such sherifl^ officer, or minister, at 
the case may be, shall be ad|jadged guilty of a contempt of such Court, and 
punished by such Court accordingly, and if any person not being such 
oflicer or minister as aforesaid, shall assume or pretend to act as such, and 
shall extort, demand, take, accept, or receive any fee or fees, gratuity, or 
reward, under colour or pretext of such offence, he shall on like complaint 
and proof be in that respect dealt with by the Court in like manner.** 

(6) The rule was also argued on its merits, upon which nothing turned. 
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as to include both remedies, and its fornii therefore, ruses ^^ Ccmiu 
no difficulty- ^^^^' 

Referred to the Master to report Blake 

on the facts« Newbuiin. 



Ex parte The London, Brighton, and South Mayg. 
Coast Railway Company. 



IM^jiLLINQER moved for a rule, calling upon the jus- An appeal 

tices of Surrey to shew cause why a writ of cer- rate having 

tiorari should not issue to remove into this Court an andrMpHed, 

order of the Court of Quarter Sessions, made on the 4th ^tl^^^'^t 

of January, 1848, in order that the same may be quashed. ^" afterwards 

" ' -^ ^ countermaiid- 

It appeared that at the Michaelmas Quarter Sessions for ^ ^^ ^^ , 

8«8Sioii8 on the 

Surrey, 1845, an appeal was entered for the foregoing rail- application of 

the respondents 

way company against a rate to which they were assessed (the appellants 

not appearing) 

for the relief of the poor of the parish of Croydon, together dismissed the 
iirithan appeal against a highway rate, which it was agreed oS^bTan 
should abide the event of the first appeal, and that the fbllowinrfOTm: 
said appeals were, at the following Epiphany Sessions, Ar^heGenei^ 
respited by consent; that other poor rates were from time Q^'rtej ?*•• 

'^ ' "^ sions of the 

to time made for the said parish, against which the com- peace of our 

sovereign Lady 

pany entered and respited appeals until the Michaelmas the Queen, 
Sessions, when they were all again respited until the Mary, Ne»~ 

ington,(m 
Tuesday the 
4th day (A January, 1 848. Whereas, at the last General Quarter Sessions of the peace holden 
in and for the connty of Surrevt appeal was made unto this Court,** &c. The order then 
recited other facts, and dismissed the appeal, and oondnded, " and it is further ordered that 
the said appellants do forthwith pay to the said respondents the sum of 115^ costs. Upon 
a motion for a certiorari to bring up the said order in order to quash it for defects upon its 
fooe. Held, first, that the order was not bad for giving the Wore mentioned amount of 




comity of Surrey. Third, that it sufficiently appeared that the term ** costs** meant tho 
ooets of the q)pteL 
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Bail Court. Epiphany Sessions, 1846| '' then to be tried or struck 

! out of the paper,** that at such MtcAaehnas Sessions 

The^liov^N Another appeal against a similar poor rate made in June, 
^T^w^^ 1847, was entered and respited by the company^ and 
Company, notice and grounds of appeal were subsequently served ; 
that on the 4th of January last, the appellants ga?e 
the respondents notice that the said several appeals 
would not be further prosecuted, and the appellants ac- 
cordingly did not appear at the said Epiphany Sessions, 
1848; that the appellants received no notice or inti- 
mation of any taxation or assessments of costs in respect 
of the said appeals, nor did they know of or consent 
to any order being made awarding the respondents 
1 16^. costs, in respect to the appeal entered in October 
last, until the service of a copy of such order on them 
after the said session. It was further stated by a depo- 
nent, that ** he hath been informed, and believes such 
information to be true, that it is not the custom at the 
General Quarter Sessions of the peace for the said county 
of Surrey i to grant more than 40«. costs, with respect to 
appeals} unless some very particular circumstances should 
be connected therewith;** ** that the sum of 11 5/. is fiur 
above the amount of costs which have been, or could 
have been properly incurred by the respondents in and 
about the appeal. against the rate of theS6th o( June, 
1847; and that the appellants would have attended the 
taxation had they received notice so to do.** 
The following is a copy of the order beforementioned : 
** Surrey, to wit — At the General Quarter Session of 
the peace of our Sovereign Lady the Queen, holden at 
Saint Mary, Newington, on Tuesday, the 4th day of 
January, one thousand eight hundred and forty-eight. 
" Whereas, at the last General Quarter Sessions of 
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the peace bolden in and for the county of Surrey f appeal -^^^ Comt 
was then made unto this Court by and on behalf of the '<'^^- 



London, Brighkmy and South Const Railway Company* Th^^KDov 
against a rate or assessment made for the relief of the ^'^^^^^ 
poor of the parish of Croydon, in the county of Surrey, Oonqwy. 
intituled ' A Rate or Assessment made the 86th day of June, 
I847|by the churchwardens and overseers of the poor of the 
parish of Croydon, in the county of Surrey, upon all and 
every, the lessor or lessors, owner or owners, occupier or 
occupiers, of all and singular houses, cottages, lands, 
woods, tithes, tenements, and other rateable heredita- 
ments, within the said parish of Croydon, for and towards 
the immediate and necessary relief of the poor of the said 
parish, and for the other purposes chargeable thereon 
according to law, at and after the rate of one shilling in 
the pound, rental, and pursuant to and in accordance 
with and under, and by virtue of the provisions of an act 
of Parliament made and passed in the sixth year of the 
reign of King George the fourth, intituled 'An Act for 
the better assessing and collecting the poor and other 
Parochial Rates in the Parish of Croydon, in the said 
County of Surrey,* which said rate or assessment was 
consented unto and allowed by Samuel Hayhust Lucas, 
and John William Sutherland, Esquires, two of her 
Majesty's Justices of the Peace, in and for the said 
county of Surrey, on the 26th day of the same month of 
June, 1 847, and by which said rate or assessment the 
said appellants apprehended themselves aggrieved. But, 
forasmuch as the said appellants were not then ready 
with their witnesses to have the merits of the said appeal 
fully heard and determined, but desired that the benefit 
thereof might be saved to them, and respited until the next 
(xeneral Quarter Sessions of the peace to be holden in . 
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Bail Gmri, and for the said couDty of Surrey ; and the same wa$ 

1 respited accordingly. Now, upon hearing counsel on 

Tke'lioM^N l>^b^f of ^® ^^ respondents, and the appellants being 
^^l^"^^ called and not appearing, it is ordered by this Court, that 
^^^np^ny. the appeal of the said appellants be, and the same is 
hereby dismissed. And it is further ordered, that the 
said appellants do forthwith pay to the said respondents, 
the sum of one hundred and fifteen pounds, costs. By 
the Court, 

Richard Onslow, 
Deputy Clerk of the Peace." 

WaXUnger. First, the proceedings of the Court of 
Quarter Sessions in giving such a heavy amount of costs 
in the absence of the appellants, the usual course being 
merely to give nominal costs, was erroneous. [Coleridge,]. 
How can I interfere ? This was entirely a question of 
practice with the sessions.] In JReg* v. Mortlock (a), 
Lord Denman, speaking of an order of sessions for 
costs, said, ''that if this*' (the order and taxing of 
costs) '' had been done behind their backs, they would 
not have been bound by it, but not if they had notice and 
opportunity to attend.** [Coleridge^ J. That was an 
indictment for disobejring an order, and, therefore, to 
make that a parallel case with this, you should refuse to 
obey the order, and be indicted, which is the only way 
to raise the point Here the appellants were themselves 
the actors, and they should have gone to the sessions, 
and they must be taken to have known that costs would 
have been given. Your objection would be just as strong 
against the allowance of even 40s. as the 1151] It was 

(a) 2 New Seas. Ciu 108. 
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however, as it is sworn, against the pracdoe to give more ^^r.^^*' 
than nominal costs. [Cohridget J. That is merely a 



question as to amount. Can it be said, that the want of The London 
notice to fhe other side deprived the sessions of the power ^ RaSI^^^ 
to give costs? You cannot succeed upon this ground ^^^<"bp^7* 
unless you can shew a state of things which takes away 
the right of the sessions to award full costs*] Second, 
the order is bad because it does not shew that it was 
made by the Court of quarter sessions holden for the 
county of Surreg. It is headed, ** Surreg, to wit," and 
then says, " At the General Quarter Session of the peace * 
of our Sovereign Lady the Queen, holden at St. ifary, 
Newington, on Tuesday , the 4th day of January, 1848,** 
not stating that the sessions were held far the county of 
Surrey. [Coleridge, J. That is cured by what is stated 
further on.] The following words are, " Whereas at the 
last General Quarter Sessions of the peace, holden in and 
for the county of Surrey, appeal was then made unto this 
Court by and on behalf,** &c. ; but this is merely a recital 
of a former appeal. [Coleridge, J. I think that is suf- 
ficient. The present order shews, that it was made at a 
Court of Quarter Sessions holden in Surrey, and the 
order further states, that at the former sessions holden in 
and for the county of Surrey, this same appeal was 
entered and respited, and then it goes on to say, that 
upon the said appeal coming on, it is ordered by this 
Court that the appeal of the said appellants be dismissed. 
This sufficiently shews that it is the Court of Quarter 
Sessions for the county.] Third, the order is bad for 
not specifying for what the costs are given. The words 
are, ** And it is further ordered that the said appellants 
do forthwith pay to the said respondents the sum of 115/. 
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Bail Court, costs. The Order should clearly shew that the costs are 
^^* to be those of the appeal, as the sessions have no juris- 



The^i^NTON Action to giTe them on any other account 

and Brighton ' 

Railway 

^^ompany. C!oLERiDGEt J. It scems to me that there is nothing 
in this objection, and that there is quite enough to shew 
that the Court of Quarter Sessions were dealing with a 
matter properly within their jurisdiction. That being so, 
all that is required is, that the Court should use words 
suf&ciently explicit to express their meanbg. They 
must not throw away their common sense, and resort to 
expressions that have no meaning, but when their juris- 
diction is once established, their language will have a 
reasonable intendment. In this case it is clear that they 
had jurisdiction, and it is somewhat trifling with words 
to suppose that when they say ** costs,** they may mean 
some other costs than those of the appeal. Thb objec- 
tion also fails. 

Rule refused. 
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Bail Court, 

1848. 



Reoina against The Justices of Middlesex. . May8> 



^HIS was a rule calling upon the justices of the inanapped 

county of Middkfea to shew cause why a mandamus order of affiUa^ 
should not issue directed to them^ commanding them to J^^ butard "^ 
enter continuances, and hear the appeal of one Richard ^^^^^^^ 
Cooke against an order of affiliation made on him by ^^^®/^' 

^ '^ c 10, 8. 6, to 

John Hardwick, Esq., sitting at the Marlborough Police prov« that she 

7 reoei?ed due 

Court, on the application of one Mary Ann DeaUm. notice of ap- 

peal under 7 & 

It appears by the affidavits on which the rule was BViet.c. ioi, 

8. 4 " the 

obtained, that the order appealed against was made on trial of the ap- 
Saturday, the 2nd of October, 1847, at about five o'clock ^Jcii^e 
in the afternoon^ upon which the appellant Cooke imme- ^b ^e? 
diately stated to the woman Deakins his intention to ^ for hearing. 

^ Notice of ap. 

appeal against the order. On Monday morning, the 4th of peal is *«pro. 

0088," Within 

October, at ten o clock, a written notice was served on Mary the meaning of 
AnnDeakins, stating that Cooke would appeal against the c. 7,and tiiere- 
order at the next General Quarter Sessions to be holden adjiullcati^ on 
in and for the county of Middlesex, and on the 6th of Sti^^^*®* 
October a notice in writing was also served on the ^1?°* 
woman, that Cooke had entered into recognizances to Simdajfwna 

^ held to be ez- 

pro9ecute the appeal. On the next day a further notice dnded from the 
was served, stating that as fourteen days would not have the twenty- 
elapsed between the making the order of affiliation and ^^hin which 
the next General Quarter Sessions for the county of ap^oOirtobe 
Middlesex, the notice of appeal was thereby continued to ^^®g j^^ 

c. 71,8.2, 
which gives to 
the adjoarned sessions holden for the oonnty of BSddluex, power to try and determine 
appeals as if they were General Qoarter Sessions, merely gives an optional jurisdiction to 
snch adjourned sessions, and does not take away the right of an appellant to wait, and to 
appeal to the Getter^ Quarter Sessions, if he be in other respects m time in his appeal to 
tnoee sessions. 
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BaaOtmrt. the General Qaarter Sessions to be hoUen next after 

^^^* the General Quarter Sessions to be held on Monday^ 

Regina the 1 1 th of October instant* Notice of trial of the appeal 

TheJoH ticwo f was duly ^ven for the January Sessions, when the appeal 

came on to be heard. 

The respondent's counsel having called on the appel- 
lant to prove his notice of appeal, he attempted to prove 
the verbal notice given by him to the woman by the 
evidence of the policemani but failed to do so ; he then 
proposed to call the woman Deahim herself, and examine 
her as to the point ; she, howe^r, objected to be sworn, 
and it was contended by her counsel that she was not a 
competent witness to prove notice of appeal for the appel- 
lant. The justices were of this opinion, and refused to 
receive her evidence. Evidence was then tendered of 
the service of the written notice, on Monday ^ the 4th of 
October. The respondent's counsel admitted that the 
notice was served, but objected to the validity of the 
siud notice, on the ground that it had not been served 
within twenty*four hours next after the hearing before 
the magistrate, contending that the Sunday must be 
counted in the computation of the time. 

The sessions held the objection to be a good one, and 
dismissed the appeal* The present rule having been 
obtained, 

Prendergast now shewed cause. This rule must be 
discharged. The sessions were right in dismissing this 
appeal, as no valid notice of appeal had been given. 
First, with regard to the evidence of the mother. The 
6th section of the 8 and 9 FicL c« 10, was intro- 
duced to remove doubts which had been entertuned as 
to whether on application by the mother for an order of 
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aflSIiation under 7 & 8 Fict* c* 101 > she was a competent bm Omrt. 

witness on the trial of the appeal, which it is submitted ^^^ 

she would not have been at all before that act, as she ^^^^ 



is a party to the appeal; now the 6th section of 8 & 9 The 
FicL c 10, only makes her competent on ** the trial of 
the appeal," which does not commence until the parties 
are in Court, which is not until notice of appeal has been 
proved* This is clearly the intention of the Legislature, 
for the mother is only a witness ea necessitate rei, to 
prove the birth and paternity of the child. It is then 
said that the written notice, which it was admitted Wat 
served on Mondojf morning, was in time* By the 4th 
section of 7 & 8 Fict. c. 101, which gives the power of 
appeal to Quarter Sessions against orders of affiliation, 
the notice of an intention to appeal must be ^ven to the 
mother ** within twenty-four hours afler the adjudication 
and making of the order on the putative &.iher/* This 
being so, the appellant was bound to give notice of 
appeal within twenty-four hours of a time which began 
to run at five o'clock on the afternoon of Saktrdays the 
Snd of October, this he did not do, but claims that 
Sunday should be excluded from the computation of the 
time. Now at common law there is no prohibition 
against a notice of this kind being served on a Sunday t 
and the prohibition, if it exists, must be under the statute 
of 29 Car. 2, c. 7. The section relied on by the other 
side is the 6th, which enacts, that '' no person shall serve 
or execute any writ, process, warrant, order, judgment, 
or decree,'' on the ZorcT* day. Now a notice does not 
come within any of these words. The nearest, perhaps, 
is the word " process," but a notice cannot be held to 
be a process ; indeed many notices are now given on a 
Sunday. In the case of Rawlins v. The Overseers of 
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Baa Court. WeH Derby (a), it was held that a notice of daim under 
^^^' the Registration Act, 6 & 7 VicU c. 18, s. 4, given on a 
Rboima Sunday was a good notice, and MauUf J., in giving his 
TheJuitioeBof judgment in that case, says " I know no law which pre- 
vents these notices from being served on a Sunday ; cer- 
tain things are by statute declared void if done on a 
Sunday f but primd facie any act may be done on that 
day.** This being so, it is clear that the notice of appeal 
should have been given on the Sunday, within the 
twentyfour hours, the statute being precise and clear 
in its enactment on that point Then thirdly, the no- 
tice, even if in time is bad in itself. The first notice is 
to appear at the next General Quarter Sessions to be 
holden in and for the county of Middlesex^ which would 
have been on the 11th of October, but by a second 
notice the first one is continued to the General Quarter 
Sessions to be holden next after the General Quarter 
Sessions to be holden on the 1 1th of October, on the 
ground that fourteen days would not have elapsed from 
the time of the making of the order until after the 1 1th 
of October, and therefore they gave this notice, which 
was for the January Sessions ; but this was too late, as 
there was an intermediate sessions to which they ought 
to have come. By the 7 & 8 Fict. c. 71, which is 
entitled '* An Act for the better Administration of Cri- 
minal Justice in Middlesex," it is enacted, by section 2, 
" that the second sessions, or the adjourned sessions 
holden in the months of February, May, August^ and 
November, respectively, and such other sessions as the 
justices for the county in the first sessions holden in the 
month of December assembled, shall from time to time 

(a)2C. B.72. 
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appointi shall be General SessioDS of the peace^ and ^^ ^^"^^ 

such General Sessions shall have power to try and L— 

determine all appeals, and all other powers which now J^^ 

or shall hereafter belong to the General Quarter Ses- '^^[^f 
sions." This being so, the appellant should have 
appealed to the sessions holden in November, which had 
jurisdiction to try the appeal as if it had been a General 
Quarter Sessions, and as the appellant did not appeal to 
that sessions he was too late, and the January Sessions 
had no jurisdiction to try the appeal [Erie, J. It 
seems to me to be clear, under the words of the act 
cited (7 & 8 ytct. c. 71), that the intermediate ses- 
sions holden in November had jurisdiction to have heard 
the appeal, if the appellant had chosen to have gone 
to that sessions, but that it is merely an optional juris- 
diction, and the power to appeal to the General Quarter 
Sessions is not taken away if the appellant chose to wait 
and go there. The only questions in the case are on 
the notice of appeal, the competency of the woman to 
prove notice, and whether the notice might have been 
given on a Sunday]* 

Paihley, in support of the rule. The first question 
which arises is, whether upon the construction of the 
6th section of 8 Vict, c. 10, the mother is a compe- 
tent witness to prove notice of appeal for the appellant, 
and it is contended that the words of the section are 
conclusive on that point ; it has been contended that the 
"trial of the appeal'' does not commence until after 
notice of appeal has been proved, that is clearly not so. 
In the Queen v. Stamfer (a), it was held that the 

(a) 1 Q. B. lid. 

VOL. II. u 



S76 EASTER TERM, 

Baa Comt, entry and calling on of an application to the sessions by 
^^^' overseers for an order of maintenance in bastardy, the 
Regika opposing party being present, was ^' a hearing" under 
The Jnrticei of the 7Srd secdon of 4 & 5 Wm. 4, c 76^ although 
the prosecutors did not appear; Rex ?• The iZe- 
eorder of Exeter {a). Then again, the respondents are 
in this predicament if the trial appeal of the appeal is 
commenced on the appeal being called on, the mother 
is a competent witness under the act, if it is not she is 
not ''a party," and therefore is competent. {Erhf J. 
Try it by this : suppose the mother is called to prove 
notice of appeal, and swears falsely, and an indictment 
for perjury be preferred against her, can it be said that 
this is not a material proceeding in the appeal?] 
Then it is said that the 29 Car. 2, c 7, does 
not prohibit notice of appeal from being given on a 
Sunday, but it is submitted that it does under the 
meaning of the word ^process." If we look at the 
definition of this word in TomUns's Law Dictionary, it is 
said to be ^* that by which a man is called into any tem- 
poral Court, because it is the beginning or principal part 
thereof by which the rest is directed." Now notice of 
appeal is the first step or proceeding in the appeal* In 
Taylor^s case(i), it is holden that no notice of any pro- 
ceeding can be given on a Sunday, and in TFaldegrave*s 
case (c), it was held that a declaration in ejectment 
cannot be served on a Sunday. In Taylor v. Philtipe {d). 
Lord EUenborough, C. J., held that the service of pro- 
cess on a Sunday is absolutely void, and cannot be made 



(a) 5 Q. B. 342. (&) 13 Mod. 607. 

(c) 12 Mod. 6S7. (d) 3 EmI, 166. 
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good by subsequent waiver; and in Roberts ▼. Monk- Bail Court, 
house (a). Lord Ellenbaraugh, C. J., lays it down that *^*^' 
"all notices on which rules are made, are process, in Rbgina 

respect to the subject-matter," and service of notice of a The Justices of 

MiDDLBSEX. 

plea filed on a Sunday was held void under S9 Car. 2^ 
c. 7, 8. 6. He also cited DakMs case (6), Field v. 
Park{c); and 4 Hawkins, P. C. B. 2, c. 27. 

Erle, J. In my opinion this rule ought to be 
made absolute. It is clear that one object of the 
statute 8 Fiat c. 10, was to make the mother a compe- 
tent witness on the trial of the appeal, and it seems to 
me that as soon as the appeal is entered and called on, 
that the trial of the appeal must be taken to have com- 
menced. If this were not so, and it is to be said that 
proving the notice of appeal is no part of the trial of the 
appeal, then it would follow that the persons who are 
called on to prove such notices, and who should swear 
falsely, could not be indicted for perjury, but I am of 
opinion that proving the notice of appeal is a step in the 
trial of the appeal, and that the woman is a competent 
witness under the statute for both parties; and as in 
this case it is clear from the affidavits that the woman 
Deakin was capable of proving the notice of appeal if her 
evidence had been received, I think the rule ought to 
be absolute on that ground. It also appears to me that 
a notice of appeal is within the operation of the statute 
of Charlesy and therefore that the appellant was entitled 
to give his notice on the Monday^ it is a process analo- 
gous to a service of a declaration in ejectment, which has 

(a) a East, 547. (6) 2 Stnnd. 290. 

(«) 20 Johnst. Rep. 140, Amarkan, 

u2 
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Bail CourL becD held in several cases to be a process within the 

^^'^' meaning of the statute o( Charles f a notice of appeal is a 

Regina notice of what one Court has decided, and it authorizes 

The Justices of another Court to proceed. I think on both grounds the 
Middlesex. . i /» j 

appellant is entitled to have his rule for a mandamus 
made absolute. 

Rule absolute. 



^y ^ ^ ^^ Tassie against Kennedy. 

Where «nic- HpHIS was a rule obtained by Meymott on behalf 

tion originally -■. 

commenced in of the defendant, calling on the plaintiff to shew 

the Lord 

Mayor's Court cause why he should not give security for costs in this 
was remov^ action within four days, or why in default thereof the 
Queers Bench defendant should not be at liberty to take out of Court 
wiben aH^ 'he sum of 16*/. which had been paid in by the de- 
fendant paid fendant in lieu of putting in bail. 

money mto ^ ° 

Court in lieu of Iq this case the action had been commenced by 

puttmg in bail, 

and the de. attachment in the Lord Mayors Court more than two 

fendant subse- 
quently ob. years since, when it was removed into this Court by 

calliDffonthe Certiorari on the application of the defendant It is 
Lcurity ibr^^^ fiecessaryi when this is done, that the defendant should 
ground'ifit ha P"' ^" '^*'' *® security for debt and costs, but in the pre- 
bad left the gg^t case the defendant, by the leave of the Judcre, paid 

country, andno ' o » r 

ftirther step 164/. into Court in lieu of putting in bail ; subsequently 

was taken m , » o ^ ^ 

th« suit for two to this the defendant obtained an order to stay all pro- 

yearst the 

Court made ab. ceedings in the action until the plaintiff should give 
^lin^^rthe Security for costs, on the ground that he (the plaintiff) 
Sl Ae!e^^' had left the country, and was residing abroad. The 

for costs withm 

a fortnight, or 

that the defendant should be at liberty to hsFC his money which he had paid into Court in 

lieu of bail paid out of Court to him. 
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plaintiff did not comply with this rule, and no further ^*^ ^'^'* 

Step was taken in the action until the present rule 1_ 

was obtained. Tassie 

V, 



KSNNEOT, 



Bovitt now shewed cause^ and contended that the rule 
most be discharged, the practice being that the Court 
would never fix any time within which the security for 
costs shall be given by a plaintiff. This is laid down in 
Broughtan v. Jeremy (a) : it was also decided in Kelly v. 
Browne {h\ that the Court will not allow a term to be 
superadded to a rule for security for costs, that the 
defendant be at liberty to sign a judgment as in case of a 
nonsuit, if the security should not be given within a 
limited time. The cases are collected in S Chitty^s Arch. 
(last edition), 12S6. 

Meymottf in support of the rule. I admit that in 
ordinary cases the rule is as stated by the other side, but 
the present case is one, which from its peculiar cir- 
cumstances, is taken out of the ordinary rule. The 
defendant has paid money into Court in lieu of bail, the 
plaintiff then leaves the country, and two years ago the 
rule for security for costs is obtained, the plaintiff does 
not put it in, and so the defendant's money has been 
locked up in Court ever since, and if the present rule be 
not granted, there it may remain as long as the plaintiff 
chooses, as the defendant will have no means of obliging 
him to proceed with the suit unless the defendant gives 
up his rule for security for costs. It is clear that if the 
defendant had put in bail instead of paying money into 
Court in lieu of bail, the bail would have been discharged 

(a) 1 H. & W. 625 (6) 5 DowL P. C. 264. 
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Bail Court, 
1848. 



Ta881B 
V. 

Kknnkdy. 



if the plaintiff did not declare in the action within two 
Terms of the bail being put in, Sykes ▼• Bauwens{a), 
and in the present case the plaintiff has let two years 
go by without declaring^ and it is contended that the 
security on the money ought not to be larger or more 
extensive than that which the plaintiff would have bad 
on the bail if that had been put in. 



Cur. adv. vuU. 



May 12. 



Coleridge, J. This was an action commenced two 
years ago in the Lord Mayor's Court, and removed sub- 
sequently into this Court by certiorari, and the defendant 
being held to bail, he paid into Court the sum of l6iL 
in lieu of bail ; subsequently a rule had been obtained 
by him for security for costs, the plaintiff living out of 
the country, and in that stage the cause has remained ever 
since ; the plaintiff not having complied with the order, 
the proceedings are sutyed, but still the defendant's 
money is locked up, and he seeks either to compel the 
plaintiff to comply with the order for security for costs or 
to be allowed to have his money returned to him out of 
Court. 

Now there is no doubt that in the ordinary case, where 
a rule for security for costs is obtained, that the defendant 
cannot in any way compel the plaintiff to proceed, but if be 
wants him to go on, he must abandon his rule. But here 
there is the amount which the defendant has paid into 
Court in lieu of bail awaiting the result of the cause, and 
I think it is very unfair to the defendant that his money 
should be thus locked up, and the plaintiff not be compelled 
to go on. I can find no authority which in any way inter- 



(a) 2 Bof. & Pol. N. a. 404. 
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feres with my granting the rule which is requested by the Baa Comt. 
defendant, and therefore I think it should be absolute. 1848. 



Tabbib 

V. 

Rule absolutet security to be put in within a Ksmvbdy. 
fortnight, otherwise the defendant to be 
entitled to take his mcmey out of Court. 



Jones against Jones. April 29. 

npHIS was a rule obtained by M. Lhyd^ calling upon A cause was 

the plaintiff in this suit, and also the Judge of the County Court, 

County Court of Merionethshire, to shew cause why a SonwmoedlSs 

writ of prohibition should not issue to such Judge and j^^^^o^^ 

his (^cers to prohibit them from issuing execution or *^® defendant, 

^ ... on a plea of the 

proceeding any further in this suit. It appeared by the Statute of LU 

nutations, 

aflSdavits on which the rule was obtained; that an action which was en- 

was brought by the plaintiff against the defendant in the officers of the 

County Court of Merionethshire to recover 16/. principal registOTbook, 

and interest due on a promissory note, which was dated ^]^|^' 

the I8th o{ February, 1834, and the plaint was returnable ^"|j^"~ 

on the ^rd of July, 1847. At a Court held that day the tbe defendant 

received notice 

defendant attended, and required to be furnished with a that the Jud^e 
copy of the note as further and better particulars of the his judpient, 
plaintiff's demand ; this the learned Judge ordered to be 2be omtothe 
given by the plaintiff to the defendant, and the case was wi^^SS^del^ 
adjourned until the next Court, which was held cm the ^^^^ 

protested 
against a further hearing. The Judge, however, proceeded to give Judgment in benm of 




and that 
the rule for the prohibition must be made absolute. 

StmbUj that the Judge of a County Court may alter his judgment on the same day at the 
same Court, but not at his own Chambers, after the Courtis over. 
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BaU Qmi. Hth of Augutt On that day the parties attended, but 

* ^ the case stood over until the next day, the 18th, when 

^^^™ the defendant pleaded a plea of the Statute of Limitations, 

JoNBs. 1^^^ ^^ notice of an intention to rely on such plea had 

ever been given by the defendant, as required by the 19ih 

rule of practice framed by the Judges under the 78th 

section of the County Courts Act, 9 & 10 Viet. c. 95 (a), 

nor was the Judge asked to adjourn the case by the 

defendant to enable him to give notice under the latter 

part of the rule; but the case was adjourned on the 

application of the plaintiff, to enable him to produce 

evidence to take the case out of the operation of the 

Statute of Limitations. On the 9th of September the 

case was again gone into, when a verdict was given for 

the defendant, on the plea of the Statute of Limitations, 

and entered by the clerk in the book of the Court in the 

following form: — '* Adjourned from last Court (No. 65), 

Stat Limts., verdict for defendants : costs to be divided.** 

The parties then left the Court ; but some days, after the 

defendant received notice that the Judge of the County 

Court had rescinded his judgment, and that the case was 

adjourned to the next Court, which was held on the 13th 

of October. On that day the parties agun attended, 

when the defendant protested against the case being again 

gone into, as it had already been decided, and judgment 

given in his favour. ' The Judge, however, overruled the 

(a) The 19th rule is, '* where a defendant intends to rely on the special 
defence of enforcing coverture, the Statute of Limitations, &c, he shall 
give notice thereof in writing to the clerk of the Court, five dear days 
before the day on which the summons is returnable. Provided always, 
that where such notice shaU not have been given, the Judge in his discro- 
tion, and on such terms as he shall think fit, may adjourn the hearing of the 
cause to enable the defendant to give such notice such number of days 
before the day to which the hearing may be adjoomed, as the Judge 
may think proper." 
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objection, and gave judgment in favour of the plaintiff; on ^'^ CiwK. 
the ground that the plea of the Statute of Limitations ^^*^' 
had been improperly pleaded without any notice having ^^^^^ 

ever been given under the 19th rule of practice. •'ones. 
The present rule having been obtained, 

F. Bailey now shewed cause, and contended that the 
judgment was right, as it was clear that the rule of Court 
with regard to pleading special defences had not been 
complied with. [Coleridge, J. What do you say to the 
Judge's rescinding his judgment in the absence of the 
parties?] That he was justified in so doing ; first, because 
it was a mere decision or expression of opinion, and not 
a final judgment; and secondly, if it was a judgment, 
still he had a perfect right to alter or rescind it on the 
same day, at the same Court, although the parties had 
left. Now I have a verified copy of the entry on the 
book, where, after the entry of a verdict for the defend- 
ant, is written :— " No. 65, same Court The above 
decision rescinded, and case adjourned to the next 
Court." [Coleridge, J. The decision was made, and 
entered by the clerk in the proper book, and the parties 
left the Court and went away ; you can hardly contend 
that there was not a judgment.] But still the Judge had 
power to alter or rescind it during the same Court, in 
the same manner that the superior Courts can during the 
Term, which is to be considered as one day in point of 
law; (2 Lilly's Entries, 108; Chambers v. Moore, 3 
Levinz, 430). In E. v. Carlisle (a), Parke, J., says, 
that during the same Term the judgment is stiU in the 
breast of the Court. A quarter session is also to be 
considered as one day, and during the whole period of 
ite sitting the Court may amend or alter its judgment 

(«) 2 B. & Ad, 973. 
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^"fJ^T^ See IHckenson*s Quarter SesrianM Practice, 5lh edition, 

1848« 
— - — ' — p. 61. Then this Court will not interfere by issuing a 

0. writ of prohibition, unless there has been a clear excess 

of jurisdiction, and injustice has been done between the 

parties, which has not been the case here, as it is clear 

that the plea of the Statute of Limitations (which is never 

a plea which should be favoured) was pleaded improperly 

as without notice under the 19th rule of praetice. He 

also cited Keen ▼• The Queen (a). 

M. Lloyd, in support of the rule. lColeridffe,3. Tou 
may confine yourself to the question of want of jurisdic- 
tion.] The Judge had no jurisdiction to rescind his 
judgment in this case. After he had once pronounced it, 
and the parties had left the Court, he wtafuncku officio. 
Now it is distinctly sworn that the alteration in the judg-* 
ment was not made until all the parties had left the 
Court, and as the defendant did not receive notice of the 
rescision of the judgment in his iavour until some time 
after, it must be taken that the alteration did not take 
place until some days after the 9th of September, parti- 
cularly as it is not sworn on the other side when the 
alteration was in fact made. It may be that a Judge of 
a County Court has the power to rescind a judgment 
given by him at the same Court at which it was ddiveredt, 
But that must be shewn to be the case, if relied on. But 
after a Court has been closed, and the parties gone away, 
the Judge can no more rescind or alter his judgment 
than can the superior Courts after the end of a Term. 
In this case too it would appear that the ease was tried 
by a jury, as the entry is, '' verdict for the defendant** 
Now if this be a verdict by a jury, it cannot be altered 
after it be once recorded ; Co. Litt. S&7 b. But whether 

(a) 16 L. J., N. 8., M. C. 180; 3 New Sen. Cm. 28. 
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the verdict be givwi by the Judge alone, or a jury, the ^"^ Qwr*. 

Judge ID a County Court, when sitting without a juiy^ is *?^?1__ 

both Judge and jury, and, therefore, the same rule should ^^^ 
by analogy apply. If he be allowed to alter his judg- ^^^™- 
ment after the Court has risen and the parties have leftf 
why should he not do so at any time, even months aft^ 
his first judgment has been pronounced* With regard 
to the facts, it may be well contended, that the Statute of 
Limitations was pleaded with the full knowledge and 
even assent of the plaintiff, as be obtuned time to answer 
the plea, but failed to do so. 

CouRiDGB, J. I am of opinion this rule should be 
made absolotei not on the: ground of an improper exer-» 
cise of discretion by the Judge, because on that I should 
have no right to interfere, but on the ground that he has 
exceeded his jurisdiction by what took place after the 
9th of September^ unless indeed it can be considered 
that what took place before then was null and voidi 
Now, although it might have been irregular to have 
pleaded the Statute of Limitations, without previous 
notice, yet the plaintiff was aware, long before the Court 
hplden on the 9th of September, at which the judgment 
was given, that the defendants intended to plead that 
plea ; for it appears the defendants came to the Court 
held on the 11th of August, with that plea; so that at 
three Courts at which that plea of the Statute of Limi- 
tations was pleaded, that is to say, on the 11th oi August , 
12th of August, and 9th of September, respectively, no 
objection was made to it, and indeed time was given to 
the plaintiff to enable him to answei: it on the 1 1th and 
12th of August, and thence until the 9th of September, 
and being at that time unable to do so, judgment was 
given for the defendant. It is not now material to 
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£aU Qmrt. inquire whether or not the case was heard by a jury, 

\iiAO » m m 

1__ but if it was so heard) it is clear that the Judge had no 

Jones power to alter the verdict ; and if heard by the Judge 
JoNBs. alone, it appears that he made his decision in favour of 
the defendant, and it was entered in the book kept for 
that purpose in that way ; it was therefore complete in 
his favour on that day. I do not mean to say but that 
a Judge may alter his judgment on the same day during 
the sitting of the Court, but he can have no authority to 
alter it in his own Chambers, and behind the back of the 
parties after the Court had broken up. The defendants, 
who had gone away so soon as they heard judgment pro- 
nounced in their favour, cannot, of course, speak to 
every thing which transpires in their absence ; but the 
clerk to the defendant's attorney does say that he be- 
lieves, and the defendants also believe, that the judgment 
given for them, and recorded on the 9th of Septembevy 
was never altered, or rescinded at any time on that day, 
and that if it ever had been altered at all, it must have 
been after the Court had risen, and on a subsequent day. 
Surely, this calls upon the other side to say whether or 
not, in fact, the judgment was so altered on the same day. 
They had notice of this statement in the affidavit pro- 
duced on the part of the defendants, and might have 
produced an affidavit in contradiction, had this not been 
so; but, instead of this, they merely give a verified 
copy of the entry of the judgment, and its being rescinded 
on that day, as entered in the book, which appears to be 
rather an evasion of the facts. I think, therefore, that 
there has been an excess of jurisdiction, and that the rule 
for a prohibition should be made absolute. 

Rule absolute, without costs. 

END OF BASTBR TERM. 
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TRINITY TERM, XL VICTORIA. 



The Queen against The Justices of Cumberland. Jane le. 



The Queen against The Justices of Lancashire. 



A RULE had been obtained in The Queen v. The It is now a 

Justices of Cumberland, to shew cause why a man- that parties ' 

damns should not issue commanding them to enter conti- fuHy oppose 

nuances and hear an appeal. It appeared that a rate for mandamL*aro 

the relief of the poor having been made whereby the cM^J^V^d f 

Whitehaven Railway Company were assessed, an appeal there are spc. 

, ' ^^ cial circam- 

was entered by them against the said rate, and on its stances in the 

case, it is for 

coming on for trial, it was objected on the part of the them to esta- 

j ,, , . , blish that fact. 

respondents, that as the company were a corporation, the 
attorneys who signed the notice of appeal should have 
proved their appointment under seal. This objection 
the sessions held to be good and dismissed the appeal. 
On the argument for the mandamus, a clause was 
referred to, which rendered an appointment under seal 
unnecessary, and the rule was made absolute, and the 
mandamus afterwards having been obeyed, the present 
rale for the costs of the rule for the mandamus was 
obtained, against which, 

CatoUng and Ramshay shewed cause. 

Greig, contra. 

VOL. II. X 



. I 
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Baa GmrL The following cases were cited ; Reg. v. The JuMiiee$ 
^^8. of Middl€iem{a)\ JReg. v. The Juitieee of London {b); 
TbeQacBN Meg. r. The Oveneen of Oxied (c). 



TheJnttioetof 

Cumberland. 

TheQusBN 

9, 

The Jnttioei of 
Lahcabhirk. 



The Queen r. The Juetieee of LancatUre. 



This was a similar rule. 



Towmend shewed cause. 



Pashlet/f contr^ 



Cur. adv. tmU, 



The facts and arguments sufficiently appear by the 
following judgment 

W10HTMAN9 J. This was an application for the costs 
of a mandamus which was rendered necessary by the 
decision of the Quarter Sessions, which this Court con- 
sidered erroneous upon objections taken by the party 
who shewed cause. In each case this Court was of 
opinion that the objection in the Court below was ill- 
founded and ought not to have prevailed. Each party 
relied upon a separate rule of practice. In support of 
the application for the costs, the general rule was relied 
on that the costs of a mandamus should be given against 
the unsuccessful party ; whereas on the other side it was 
said that costs would not be granted where a mandamus 
was rendered necessary by the acts of the Court itselH 
I%e Queen v. I%e Juitiees of London and The Queen v.* 



(a) 5 Q. B. 36r> 

(6) 3 New Sest. Cas. 568. 



(e) 3 New Sest. Gas. 568. 
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I%e Overseers of Oxted, were cases in which the objec- £mJ Cowt, * 
tioos were successfiilly taken in the Court below, but *^^^* 
were obviously untenable and frivolous* and ought not to '^^^ Qdmn 

have been taken, and the party was considered as mis- The Juaticatof 
leading the Court If this were clearly so in the present The Queen 

cases, the right to the costs would clearly follow; and TheJattioetof 

.... . 1. 1 Lancabhiek. 

this renders it necessary m every case to discuss the 
matters which prove that the decision was upon an un- 
substantial point. But these cases were founded on a 
much more certain and convenient ground, that when the 
party succeeding in the Court below does so upon objec- 
tions which turn out to be ill-founded, the costs of the 
application for a mandamus shall be subject to the appli- 
cation of the general rule 'for the payment of the costs 
by the unsuccessful party,' subject to the regulation the 
Court may make in the exercise of its general jurisdiction 
over the costs. Such a general rule would not be appli- 
cable to the case of a party, who, having succeeded in 
the Court below upon an erroneous judgment, offers no 
resistance to the correction of the error. Upon the 
argument, two cases were referred to, both of which are 
to be found in the 2 New Sessions Cases. One, which 
was the more considered by the Court, is that of Beg. v. 
The Overseers of Oxied, the other, Meg. v. The Justices 
of London. In the first case, the Court proceeded upon 
the general rule, and not upon the ground that the objec- 
tion taken was frivolous and without foundation, though 
Lord Denman, in his judgment, does incidentally men- 
tion the nature of the objections ; but Mr* Justice Patte^ 
son, in giving judgment says, ** The general rule certainly 
is, as mentioned by my Lord, that the costs follow the 
event of the mandamus; and I think there ought to be 
good cause for departing from it. I do not say that 

X 2 
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Bail Court, 8uch a case may not exist, bat I think this is not that 

*^'^' case. It is said this is like a verdict set aside for mis- 

The Queen direction, which is usually done without costs, and I was 

The Justices of ^t first much struck by that argument; but it must be 

Cumberland. "^ ® 

The Queen recollected that this is not always so, because where a 
The Justices of Court has Committed an error and a writ of error is 

Ij A NC A8H I RE ■ 

brought, the pracdce is, that costs are given to the party 
bringing it.** So also, Williamsy J., said, ** It seems to 
me that the resistance to the mandamus was an unne- 
cessary act ;" and therefore I concur with Lord Denman 
and Mr. Justice Patteson. That was followed by Reg. 
V. The Jtistices of London, which seems to have passed 
upon the authority of the previous case. Lord Denman 
says, ** I do not think there is anything in this case to 
take it out of the general rule that the costs of an appli- 
cation for a mandamus will follow the event" Mr. Jus- 
tice Coleridge concurred, and I was struck with the same 
difficulty, inasmuch as the error committed arose in the 
mistake of the sessions. I did not wish to lay down any 
general rule, and I concurred with the rest of the Court. 
Acting upon die principle I deduce from these decisions, 
I should say in the present cases there does not appear 
sufficient ground for taking them out of the general rule 
that parties unsuccessful in a mandamus should pay the 
costs. They are parties to the proceedings in this Court 
as well as in the Court below, and if they are unsuccess- 
ful here, the costs will be given to the successful parties; 
and as a general rule, I confess it seems to me infinitely 
more convenient to act upon that general rule than upon 
the uncertain rule of considering in each case whether 
the objections were frivolous or were untenable to a cer- 
tain extent, or not well founded. The rules, therefore, 
must be absolute with costs. 

Rules absolute, with costs. 
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Cook against Lynch, JmeQ. 

f^ROMPTON on a former day obtained a rule^ calling The defendaDt 

^-^ bftyioff been 

upon the plaintiff^ or bis attorney, to abew cause vby arrasted upon 
the bail bond given herein to the sheriff shouM not be g^?^7to^' 
given up to be cancelled. It appeared, that the defendant before^the ez.^ 
had been arrested on the 14th of April, under a Judge's g^eforptt^ 
order, made pursuant to sect. S of the 1 & 2 VicL c. 1 10, >" ^* ? ^f^ 

^ actioii, be died. 

and that upon the following day, he gave the usual bail ^ ^^^ >>in 

having after- 

bond to the sheriff. The defendant died on the 20th of wards been 

1 t 1 . i. . . . 1 t .1 obtained, calU 

tne same month, the time for putting m special bail not ing upon the 

^.i . 1 A. plaintiff or bis 

expiring until two days after. aitomey to 

shew cause 
why the bail 

Bagley shewed cause. The Court will not interfere ^gi£Jfl^ ^ 
in a case such as this, the only cases in which the Court ^\^^ no* *» 

^ given np to be 

will interfere, and order the bail bond to be iriven up to cancelled : 

.... or ^eW, that the 

be cancelled, are wliere there has been some irregularity, rule should 

also have called 

or the bail bond has been satisfied. [Wightman, J. Is upon the 
not the action altogether abated by the death of the bad"for notso* 
defendant ? If the action is at an end and nothing can ^^j^ tbat if 
be done against the bail, why should not the bail bond 2!^™'n^ 
be given up?] The rule itself is improperly framed and 'y°»? *® 

sheriff, it would 

has not brought the proper parties before the Court, have been 

made absolute « 

The bail bond has been given to the sheriff, and it is he 
who should have been called upon by this rule and not 
the plaintiff. Had the sheriff been called into Court, he 
may have shewn some good reason for not delivering up 
the bail bond. 

Cromptofiy contra. The plaintiff has in fact threatened 
to proceed upon the bond, which affords a good ground 



1 
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BaU c^urL for presuming that he has the possession of it. The 

^^'*^* sheriff can have no reason for not delivering up the bond, 

^^^ and it was useless therefore calling upon him to do so. 



Lynch. 



W16HTMAN5 J. If this rule had called upon the 
sheriff as well as the plaintiff to deliver up the bail bond, 
I should certainly have been disposed to have made the 
rule absolute; but at present I do not see how I can 
interfere. The sheriff, I should think, has no reason for 
not giving up the bond, but I cannot take upon myself 
to say that he has none. This rule merely calls upon 
the plaintiff, or his attorney, and I cannot make an order 
upon him unless I find that he has it The role must be 
discharged, but without costs. 

Rule discharged, without costs. 



Jppti. Christmas against Eicke. 

The Court will J^f^RDSWORTH moved for leave to enter an ap- 
!!^^uWaieiit pearance for the defendant, tec. staL, under the 

for the ai^ following circumstances. The party endeavouring to 
▼ioe of the writ gervc the Writ of summons, called several times to serve 

of nuDiDons* 

The defendant the defendant ineffectually, and on the last occasion, 

was followed , . . 1 . , , 

up tiairs by a havmg received an evasive answer, he waited iri the hall, 
radeaTonrin " and having afterwards gone into the parlour he saw the 
ll^dbaving'' defendant running up stairs. He immediately followed 
IS d^^r *^''"» ^"^ ^^^^^ ^^ ^"'* succeed in giving him a copy of 

door after him, 

the copy of the 

writ of tummons was put into the room through a crerioe in the wall, and he was told what 

it was. Held, upon a motion to enter an ^pearance for the defendant, mc gioL, that the 

•enrice was not sufficient. 
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the writ, the defendant entered a room and fastened the Bail Ontrt. 

door after him; the deponent thereupon put the copy 1848. 

through a cfevice into the room, and called out to the Christmas 

defendant and told him that it was a copy of a writ of Eicke. 
summons against him at the suit of the plaintiff. 

WioHTMAN, J. My difficulty is that you have not 
actually served the defendant. This is nothing more 
than a constructive service, and I find in Goggs v. Lord 
Huntingtotver (a), the Court of Exchequer said, that the 
Judges had come to a resolution, in order to avoid all 
doubts upon the subject, not to dispense in any case 
with actual personal service. 

« 

Wordsworth. The difficulty is in ascertaining what 
does in fact amount to actual personal service ; it is not 
necessary that the copy of the writ should be placed in 
the defendant's hand, if it is put down before him it is 
sufficient, and i,n this case the copy was left in the same 
room with the defendant. ^ 

WiGHTiiAM^ J. This case is, I think, similar in prin* 
ciple to that of Ooggs v. Lord Huntingtotoer, upon which 
I must act, and hold therefore that this is not such a 
personal service as will entitle you to enter an appear- 
ance. You may, however^ have a distringas upon these 
facts. 

Rule refused to enter an appearance, but 
granted for a distringas. 

(•) 12 M. & W. 603. 
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BaU Comri. 
I84«. 



^^^^^ Ex parte Randall. 

A rule nisi was HTHIS was a roIe, calling on an attorney to shew caoae 
caUinToD ao ^^^ ^^ should uot pay over a 9um of money to his 

attorney to ^y^^^^ jj^. Randall, which he had received under the 

pay over a sum 

of money to following cifcumstances. Mr. RandalFa goods had im* 
which he had properly been seized by the sheriff of Middlesex, upon 

received for ^ '^ ^ ^ ^ y 

him in a cause which Mr. Randall instructed the attorney against whom 

in the course of , , . ^ 

tbecompromise the present rule was moved, to commence an action 
the affidaWt on sgainst the sheriff for the illegal seizure, which he did ; 
" '^obtafned* ^^^ eventually the action was compromised, by the sheriff 



ih"^tt!!^f»j° P^y**^g ^^'-^ ^^ ^^^*s» ^^ *® attorney for Mr. Randall; 
the attorney, the latter, however, could not get the money from the 

SM, that the . * "^ . 

affidavit was attorney ; upon which the present rule was obtained. 

correctly 
entitled. * 

Hawkins now shewed cause, and took a preliminary 
objection to the affidavit on which the rule nisi had been 
obtained, on the ground that it was improperly entitled. 
The affidavit was entitled, " In the matter of (the 
attorney); whereas, it was submitted, it ought to have 
been entitled in the cause in which the money was re- 
ceived. [Wightmanf J. But this is not a proceeding in 
the cause.] In Simes v. Gibbs (a), which was a motion 
to compel an attorney to deliver up a document received 
in the course of a cause, it was held that the affidavits 
might be entitled in the cause, and if so the present 
affidavit is wrong, for there cannot be two modes of 
entitling affidavits. In Hill v. Stevens (6), it was held, 

(a) 6 Dowl. P. C. 305. (6) 10 M. & W. 28. 
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* 

on a motion to strike an attorney off the roll for im- BaU Owk. 
proper conduct in the cause, that the affidavits were *°^^ 
properly entitled in the cause, although judgment had ^p^te 
been given in the cause, and the matter personally afi^ted 
the attorney. 

4 

Sir JR Theriger appeared to support the rule, but was 
not called on. 

WioHTMAN, J. The Master tells me that in the case 
of J2e Macy, in the full Court of Queen's Bench, which 
was an application to strike an attorney off the roll for 
improper conduct in the cause, in paying 5L to a witness 
to keep out of the way to prevent his giving evidence 
agiunst hia client, the affidavits were entitled as in this 
case. Suppose the action were in the Common Pleas, 
an application might be made against the attorney in this 
Court, if he be an attorney of the Court, and then it is 
clear that the affidavits could not be entitled in the cause. 
I think there is nothing in the objection. 

Hawkins stated he had no cause to shew on the merits. 

Per Curiam. 

Rule absolute, with costs. 
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SaaCcurL 
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Jefferies against Beart. 

Tbe 49di wc I^ ^^^ ^^^^ ^ ^® °^^^ ^^ ^^^^^ obtained, calling on 
^J^^*^.. the plaintiff to shew cauie why he should not be corn- 
Debts* Act, pelled to bring in the roll, and why a suggestion should 

10 & 1 1 Vict* 

c 71 (the not be entered thereon under the City of London Small 

words of which ^ ^ ^ -- •♦. .^.v « . « i • .«• 

m identical Debts' Act (10 & 11 FtcL c. 71), to deprive the plaintiff 

sectioD 67 of of his costs. It appeared by the affidavits, that this was 

Conntj'coort ^^ actiou of assumpsit agunst the defendant The cause 

F^. Vdb) ^^ ^^ before the sheriff of Middlesex, pursuant to a 

ewcts, •• th^ ^rit of trial duly obtained, when the plaintiff obtuned a 

BO pnvileffe ^ » r 

except as here, verdict ; damages 22. S«. 9d. The affidavit also set out 

isafter men- i i i i /« 

tioned, shall be the requisite £Eu;ts to shew, that the plaintiff and defendant 

person to both lived within the jurisdiction of the City of London 

hmUitpru- Small Debts* Court, and that a plaint might have been 

Court?**^ There ^^^^^^ there for the cause of action for which the verdict 
we no ezcep. y^^ bg^^ obtained. 

tioDS in the 
subsequent 
part of the 

■tatnte. BramiweU now shewed cause, on affidavits shewing 

J9c&f, that the , ^ . 

priyiiegoofan that the defendant was an attorney of this Court, and 
sued in^ own Contended, that the defendant being an attorney, the 
fondba^is* privilege of his suing and being sued in the superior 
;K^^^^ Court was not taken away by the 10 & 11 r%cU c. 71, 
of that act. and, therefore, the plaintiff was bound to bring his acdon 
. against him there. The words of the section relied on 
by the other side — the 49th section — are, ** that no pri- 
vilege, except as hereinafter excepted, shall be allowed 
to any person to exempt him from the jurisdiction of the 
Court** The words of this section are the same as those 



Jkftbriss 
Beart. 
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used in the gencnd County Court Act, « & 10 Fiet. ^i« C.»* 

. 1848 

c. 96, 8. 67, and the question is, whether the privilege of . 

an attorney to sue and be sued in the superior Courts, 
which is in fact the privilege of the client and not of the 
attorney, can be held to be taken away by such general 
words as these. It is submitted that it can not ; but that 
it can only be done by affirmative words; WeUet ▼• 
Traheme (a); JoUffe v. Langstonifi). [JFiffhtmath J. 
Has not the construction to be put on the words of the 
67th section of the general County Court Act been 
decided in the full Court in Lewis v. Hance (c) ?] In 
that case the question was, whether the privilege of an 
attorney to sue as plaintiff in the superior Court was 
taken away, and the Court decided that it was not ; and 
so, as far as it goes, it would rather be an authority for 
the plaintiff in this case. Then the 113th section of the 
present act is similar to the lS9th section of the general 
County Court Act, which is the section which deprives a 
plaindff of his costs if he recover 'Mess than 202., if the 
suit is founded on contract, or less than 51. if it be 
founded on tort" And this section evidently contem- 
plates the case of a trial before a Judge of the superior 
Court, who can certify, if he pleases, to enable the plaintiff 
still to recover his full costs ; but in the present case, the 
trial was before the sheriff, who has no power to certify ; 
Jones V. Barnes ((2). 

BaUf contra, was not called on. 

WiOHTMAN, J. I am of opinion that this rule must 



(a) WiUes, 240. (c) 17 L. J., Q. B. 172. 

(ft) 1 Lord Raym. 342. (d) 2 M. & W. 313. 



JBFrSBIGS 

Bbabt. 
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BaUOfwL be made absolute. The words of the exception are 
1848 

genera], that the plaintiff shall lose his costs " unless die 

Judge certifies." Whether the undersheriff would or 

not in this case, if he had the power, I know not. If he 

would, it was the plaintiff's fault that he has lost that 

choice, for he might have had a power for hirh to do so 

put into the writ of trial ; it is a very common course, 

when the writ of trial is obtained, to make it out so that 

the sheriff shall have power to certify. That has not 

been, and there is no certificate. With regard to the 

other point, the words of the section are quite clear; 

*' no privilege^ must mean no privilege. 

Rule absolute. 



Juiw_i6^_ McDowALL against Boyd. 



It was averred HPHIS was an action of debt by the drawer against the 

count on an acceptor of a bill of exchange for SSI, \0s. The 

thatabiUof declaration contained a count on the bill, and also a 

^^^for"* count on an account stated. The defendant pleaded to 

and <m account jjje first count, that the bill was altered in a material 

of ana in pay- 
ment and dis- point sincc the acceptance thereof by the defendant, and 

charge" of the "^ 

debt, and the to the account Stated, that acceptance of the bill in the 

plea then went . 

on to state that first count was the account stated therein mentioned, with 
given was <^ averment that the debt was the same. 

afterwards 

altered by the 

plaintiff in a materiid part, so as to become bcflbctnal. To this plea, the plaintiff replied, 

touching the alteration of the note, upon which replication issuo was joined, and at the trial 

the defendant had a verdict. 

Upon a motion for judgment non obstante veredicto or a repleader, //e/d; that the words 
" for and on account of and in payment and discharge** are not equivalent, and do not amount 
to ** satisfaction** or " cxtinguislunent** of the debt, and that judgment mm oUante veredicto 
must be returned for the plaintiff 
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Replication, a traverse of the alteration of the bill, and ^oii Omrt ' 

a new assignment as to the account stated ; rejoinder, ^^^* 

joining issue as to the alteration ; and pleas to the new McDowall 

assignment, first, never indebted, and, secondly, as to the ^va 

said several causes of action by the plaintiffs above newly 

assigned as to the plea of the defendant by him lastly 

above pleaded, that after the accruing of the said debt 

of 52/. lOs. upon the said account stated above newly 

assigned, and the causes of action in respect thereof, and 

before the commencement of this suit, to wit, on the 

15th day of June^ ^ d. 1847, the plaintiff made and 

drew his certain bill of exchange in writing, bearing date, 

to wit, the day and year last aforesaid, and thereby then 

required the defendant, four months after the date thereof, 

to pay to the order of the plaintiff a certain sum, to wit, 

the sum of 52/. 10s. for value received; and the defendant 

then accepted the last mentioned bill, and then and 

before the commencement of this suit, to wit, on the day 

and year last aforesaid, delivered the same to the plaintiff, 

who then took and received the same of and from the 

defendant, for and on account of and in payment and 

discharge of the said bill of 62/. lOs. so accrued upon the 

said account stated above newly assigned^ as aforesaid, 

and the said causes of action in respect thereof. The 

plea further stated, that the last mentioned bill of 

exchange, after the same had been fully drawn and dated 

as lasdy above mentioned, and before the commencement 

of this suit, to wit, on the said 1 5th day of /tine, a. d. 1847, 

was accepted by the defendant in the words and in 

manner following, that is to say, by the defendant writing 

across the last mentioned bill the words " Accepted, 

John Boydf* that after the said drawing and accepting 

thereof, and after the same was completely issued and 
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Baa Qmrk negotiated, to wit, by the defendant as such n^fotiator as 
^^^^ aforesaid, and during the currency thereof and before tbe 
McDowALL commencement of this suit, to wit, on the SOth day of 
BoYA- June, 1847, tbe plaintiff, without tbe consent of the 
defendant, altered and changed the last mentioned bill 
in a material part, by adding to the defendant's said 
acceptance of the last mentioned bill so made apd drawn 
in manner and form as last aforesaid in writing on the 
said bill the additional words following, to wit, ** Payable 
at the Joint Stock Bank, L(mdon/' such last mentioned 
words falsely purporting to be part and parcel of the 
acceptance of the last mentioned bill; and that the sud 
alteration was not made in correction of any mistake 
originally made in the framing of the last mentioned bill, 
or to further the first intentions of the parties thereto or 
any of them. 

Replication to the pleas, to the new assignment, joining 
issue upon the first; and to the second, the plaintiff 
replied that he, the plaintiff, did' not alter or change the 
said bill in that place mentioned in manner and form, &c. 
Issue thereon. 

At the trial, a verdict was found for the defendant 
Subsequendy, a rule nisi was obtained by CfMaliey for 
judgment non obitante veredicto or for a repleader. 

T* Brown shewed cause. The question to be argued 
in this case is, whether the words used in this plea, as to 
the delivery and acceptance of the bill, amount to an 
extinguishment or satisfiiction of the debt; for it may be 
admitted, that if they do not, but that the averment 
merely amounts to a delivery of the bill as a collateral 
security, then that the plea is ill, as bordering on imma- 
terial issue, for on the bill becoming avoided by alteration. 
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the cflect would merely be, that the original yalidity ^^^ Oo*'^ 
would attach* But it is conteoded that the words used 18t8. 
do amount to an extinguishment or satisfaction of the ^«I>owall 
debt The words of the plea relied are, that after the ^yd. 
bill was accepted by the defendant, he '^ delivered the 
same to the plaintifi^ who then took and received the 
same of and from the defendant, for and on account of 
and in payment and discharge of the said debt of 52il 10«. 
so accrued upon the said account stated above newly 
assigned as aforesaid, and the said causes of action in 
respect thereof.** Now, although the words ''in satis- 
fection** or ''extinguishment** are not actually used in 
the plea, yet the words which are used have that eflCect, 
and shew that the bill was given in extinguishment of the 
debt, for the words "in payment and discharge** are 
used. [WightifMnf J. Would the averment that the 
bill was given " in payment** of the debt amount to an 
extinguishment ?] Perhaps not without the farther word 
" discharge ;** for in Maittard v. The Duke of Argyle (a), 
the Court seemed to think that "payment** did not 
amount to satisfaction, although it did amount to some- 
thing more than a delivery " for and on account of** a 
debt Then, the case of Emblin v. DartmU{b)^ was 
cited when this case was moved for as being against the 
defendant In that case, the plea averred the delivery of 
a bill to the plaintiff, who received the same " in discharge ** 
of the debt, &c. The replication traversed the delivery 
of the bill " in satisfaction and discharge ** of the debt, 
and on special demurrer, the replication was held bad, as 
jtraversing that which was not alleged so to doubt That 
case is in some degree against the defendant; but 

(«) 1 Dow). & L. 5dS. (h) 1 DowL & L. fi91. 
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Baa QmrL even here Parke, B., says, that the words '' in discharge" 

^^'^^^ mean something more than ** for and on account of," and 

MeDowALL here the words are stronger, for they arc ** in payment 

Boyd. and discharge/ the only true meaning of which are satis- 

fiiction or extinguishment If that be so, then Sibree ▼• 

Tripp (a), shews that the giving of the bill would be a 

good answer to the action. 

ffMaUeyt who appeared to support the rule, was not 
called on. 

WioHTMAN, J. It was properly conceded, that if 
the averments in this plea merely amounted to a delivery 
of the bill ''for and on account of the debt," that the 
other part of the plea as to the alteration would be imma- 
terial, for it shewed that the bill so given had not been 
effectual in discharging the original liability. The colla- 
teral liability no doubt would have had the effect of 
suspending the cause of action while ensuing, but would 
be no answer where the collateral security failed. But it 
was contended, that the words of the plea express not 
merely a suspension, but a satisfaction or extinguishment 
of the debt, that is, that the words ** in payment and dis- 
charge" are equivalent to satisfaction. Now, whenever 
equivalent words are used, I am inclined to mistrust 
them ; and I cannot say that I attribute the meaning to 
those words which is contended for by Mr. Brown* Two 
cases were referred to, and the effect of them is, that in 
Maillard v. Hie Duke of Argyle^ ^payment" was held 
not to be equivalent to satisfaction; and in Emblin v. 
DartneU, ^' discharge '' was decided not to mean satisfac- 

(a) 15 M. & W. 23. 
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tion. If that were not so, the case would not be intelli- Sail Court. 
gible, for if the terms of the plea in that case had _j __ _ 
amounted to satisfacdon, the replication would have been Mc^owall 
good. I entirely agree with the decision in both those ®^^^* 
cases, and think that the legal effect of the words " in 
payment and discharge" is not equivalent to satisfaction. 
The judgment will, therefore, be for the plaintiff to enter 
judgment non obstante veredicto. 

Rule accordingly. 



The Queen against The Churchwardens, ^^'^L^ "^A^: 
Overseers, Gaardians, and Governors of the 
Poor of the Parish of St. Mary, Newinoton. 



^HIS was a rule, calling on the churchwardens, over- The 54 Geo. 3 , 

seers, guardians, and governors of the poor of the which *u a local 

parish of St Mary, NewingUm, to shew cause why a SS^^hlf^ 

mandamus should not issue, directed to them or some or %J^^^ 

empowers the 
" gofwuon 
and guardians to call a vestry meeting of the inhabitants of the said parish on the Easter 
Tueitlay in OTerr vear, at which said vestry meeting, idl vacancies in the list of governors 
and guardians snail be filled up by poU or ballot, or in such way of election as shall be 
deemed most proper and convenient.** At a vestry meeting held, in pursuance of this 
section, the chairman filled up the vacancies by show of han£, and refused to grant a poll 
of the parish as to some of the rejected candidates, a rule for a mandamus to tne church- 
wardens, overseers, guardians, and governors, having been obtained, calling on them to 
summon a vestry and fill up the vacancies. 

Stld, that as a poll of the parish had been demanded by some of the inhabitants present 
at the vestry, on behalf of some of the candidates, that the election by show of hands could 
not be sustained, as it was for the meeting, and not the chairman to decide on the mode of 
election. 

Held also, that as a poll had properly been demanded, that the chairman was bound to 
grant it, and adjourn the vestry fur that purpose, so that all the inhabitants might have an 
opportunity of voting. 

Held also, that the writ of mandamus was properly directed to the governors and 

guardians, as they are the parties to call the vestry meeting, which is a special one under 
le provisions of m local act 

VOL, II. Y 



304 TRINITY TERM, 

BaU Court, one of them, commanding him or them to call a vestry 

___ meeting of the inhabitants of the said parish for the . 

Tho QixEEir purpose of electing a sufficient number of guardians and 

St. Mart, governors of the poor of the said parish for the ensuing 

•W RWINOTON* 

year, pursuant to the provisions of 54f Geo. 3, c. 113 
(local act), to fill the vacancies caused by tile retirement 
of those who had gone out of office by rotation on the 
then Easter Monday last. 

It appeared by the affidavits on which the rule was 
moved, that the parish of St. Mary^ Newington^ is 
managed by a local act, 54 Oeo. 3, c. 113. The second 
section of this act provides, that there shall be a certain 
number of guardians and governors of the poor for the 
said parish, of whom twelve are to go out of office by 
rotation on the Easter Monday of each year. Section 3 
provides, " that it shall be lawful for the said governors 
and guardians to call a vestry meeting of the inhabitants 
of the said parish on the Easter Tuesday in every year, 
at which said vestry meeting all the vacancies in the list 
of governors and guardians shall be filled up by poll or 
ballot, as shall be deemed most proper and convenient" 
There is also a proviso that after the expiration of one 
year, ** the inhabitants of the parish in vestry assembled" 
shall nominate and chose twelve persons in lieu of those 
retiring each year. On the Easter Tuesday in the present 
year, a vestry meeting of the inhabitants of the parish 
was held for the purpose of electing twelve persons as 
governors and guardians of the poor, in the place of 
those who had gone out by rotation on the day before. 
Several persons were proposed, and some of them elected 
without opposition ; but as to others there was opposition, 
and as to them the course of election adopted was, that a 
name was proposed by an inhabitant present and seconded 
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S05 



by another ; then a second name was proposed and, se- 
conded ; when the chairman of the vestry called for a 
show of hands, and declared that person elected who had 
the majority on the show of hands* Several candidates 
were so elected without opposition, but as to others a 
poll of the parish was demanded, which was refused by 
the chairman, on the ground that that course had never 
been adopted at any former election ; and the vacancies 
were filled up in the manner described. It was also 
stated, that in some instances on this occasion a third 
name was proposed, but that the chairman refused to put 
more than the two first named to the meeting. 
The present rule having been obtained, 



Baa C9urt. 
184& 

The Queen 

o. 

Newinotow. 



Talfourd, Serjt, now shewed cause on behalf of the 
churchwardens and overseers. The short question in 
this case is, whether a party dissatisfied with a decision 
by show of hands, can demand a poll of the parish to be 
taken at a future day t After the case of CampbeU v. 
Maund (a), it may be conceded, the mode of election 
adopted in this case by show of hands cannot be sup- 
ported, and that a poll may be demanded ; but the question 
is, whether this is to be a poll of die parish, to be taken 
at a fixture day ; and it is submitted, that this is not 
within the scope and me«iing of the act 54 Oeo. S, \;. US, 
which evidently contemplates an election to be completed 
on tbe Easter Tuesdays — ^tfae words of the third section 
being, *' that it shall be lawful for the said governors and 

guardians to call a vestry meeting of the said parish on 
the Easter Tuesday in each year, at which said vestry 
meeting all the vacancies in the list of guardians and 



May 11. 



(a) 5 Ad. & EIL 8p5. 
Y g 
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Bail Court, governors shall be filled up by poll or ballot," &c Then 

^^^ ' the 57th section, as to the election of overseers, direcls 

The Queen ^Jj^ election to be by the inhabitants " then present." 

Sl Maey, 
Newington. 

Collier shewed cause on the part of the governors and 
guardians, and contended, that they ought not to have 
been called on by this rule. They had no power to 
summon a vestry, which must be done in the ordinary 
way. {Coleridgef J. But does not the third section of 
the act (54 Geo. S, c. 11 3) say that the governors and 
guardians are to call a vestry?] The statute merely says 
** that it shall be lawful," and it is submitted, that this 
power is taken away by Sturges Bourne* s Act, 58 Geo. 3, 
c 69, (which applies to parishes although regulated by 
local acts), and subsequent statutes. He cited R. v. St. 
JameSf ClerkenweU (a), and Dawe v. Williams (i). 

Lushf in support of the rule, contended, that there was 
nothing to relieve the governors and guardians from the 
duty cast on them by the 3rd section of 54 Geo. 3, c 1 13, 
to summon a vestry on the Easter Tuesday in each year, 
and proceed to fill up the vacancies in a legal manner. 
At all events they must join with the churchwardens and 
overseers, who have no authority to call a meeting of the 
parish to fill up these vacancies of their own accord; so 
the rule is properly served on them. With regard to the 
more material question ; the right to have a poll of the 
parish in the election of th^ parish officers is a common 
law right which cannot be taken away by any statute, 
unless by express words. Now it is submitted, that 



(a) 1 Ad. & EIL 317. 

(6) 2 Addams, 130. 1 & 2 Fic«. c. 45. 
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there is nothing in the 54 Geo. 3, c. 1 13, to limit the s<*« Co^ 

I Q4Q 

poll to those present at the vestry on Easter Tuesday, or !.^ 

to that day. On a poll of the parish being demanded, Qwben 

the vestry can be adjourned from time to time, and the ^ JJqton 
same vestry meeting continues until the poll is closed. 
The 57th sect, as to the election of overseers, strengthens 
this argument, for th^re the section directs the election 
to be by those " then present" 

Cur. adv. vult* 

CoLERiDOE, J. This was a rule for a mandamus, to 
be directed to the governors and guardians of the poor, 
and to the churchwardens and overseers of the poor of 
the parish of St. Mary, Newington, calling on them to 
hold a vestry meeting of the same parish for the purpose 
of electing certain new governors and guardians in the 
place of those who had gone out by rotation, or for other 
cause, at or before Easter week. The requisite members 
had been, in fact, elected, but by a mode which, it was 
admitted, could not in itself be sustained ; and the ques- 
tions raised were, whether that mode had been effectually 
questioned on the last election ; what was the right mode 
of election to be pursued for the future ; and, as regards 
the governors and guardians, whether the writ could 
properly be directed to them. 

The parish, as to the regulation of the poor, is under 
a local act, 54 Geo. 3, c. 93, by the 3rd section of which 
it is provided, that at a vestry meeting to be held on 
Easter Tuesday in every year, '* all the vacancies in the 
list of governors and guardians shall be filled up by poll 
or ballot, or in such way of election as shall be deemed 
most proper and convenient." Since the passing of the 
act, the mode of election pursued in case of any contest 
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Bail Court, had been, to 'propose two candidates for each vacancy 
separately, however many places there might be to be 

Newwgton. ^" * ^^^^ ^^ hands being taken, the one in whose 
favour it appeared to be has been declared elected* and 
the other rejected ; and then two other candidates have 
been proposed for the next vacancy. In this way, on the 
present occasion, several candidates were elected without 
objection ; but at length, on the rejection of a candidate, 
he demanded a poll of the inhabitants of the parish, and 
Mhis was refused by the chairman, who proceeded to 
complete the election according to the mode hitherto in 
use. It is clear that mode cannot be sustained, for it 
does not ascertain the sense of the meeting with regard 
to all the candidates. The individual rejected for the 
first vacancy may have had a greater number of bands 
held up for him than the successful candidate for the 
second or any subsequent vacancy, and yet is rejected 
from all. So, again, the individual elected to fill the 
first vacancy, who. has only been opposed to one compe- 
titor, might have been rejected had he been opposed to 
all or some of the succeeding competitors ; and even if it 
could be considered that on the present occasion the 
meeting had decided this to be '' the most proper and 
convenient way of election," which it would be difficult 
to hold on the facts stated in these affidavits, yet I think 
such decision would not have legalised it. 

These general words in the act must receive a reason- 
able limitation, so as not to defeat the very object, which 
is to secure filling up the vacancies by a real election, 
made by the inhabitants in vestry assembled ; and the 
right to determine the mode of election is limited to a 
choice among such modes as may secure that end, as the 
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two specified modes of poll and ballot do. For the same BaU Omn, 

reason it appears to me, that where any vacancies are to __1?^._ 

be. filled, a show of hands is always an objectionable The Queen 

mode of election; if the candidates are proposed sepa- ^8*- Maby, 

^ '^ ^ Newington. 

rately, it is morally impossible to preserve accurately in 
mind the comparative number of hands raised for each ; 
if they are proposed in lists, the electors have not the 
opportunity of discriminating between the individuals of 
the several lists, but must vote for or against the whole 
of each list, though they might wish to make a selection 
from all. What shall be a proper mode of election, the 
statute leaves open to question only on one or two points ; 
it must be by poll, ballot, or such mode as shall be 
deemed most proper or convenient, the judgment as to 
this being limited in the manner I have already pointed. 
The party to pronounce that judgment must be the 
meeting at large, for it is not of common right inherent 
in the chairman, nor is it given to him by this or any 
other statute, and he cannot have acquired it by custom. 

But whatever the mode of election be, whether poll or 
ballot, or some other mode determined on by the meeting, 
the second and remaining question is, who are to be the 
electors ? In other words, must the election be made by 
those only of the inhabitants present at the commence- 
ment of the poll, or, at all events, arriving during its 
continuance on that day; or is the poll to continue by 
reasonable adjournment, so that the inhabitants generally 
may poll in the election. 

It was admitted to be now clearly settled, that the 
latter was the proper course in general ; but the words 
of the 3rd section of the Local Act were relied on in 
support of the former. 

A vestry meeting is to be called on Easter Tuesday in 
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Bail Court, every year, " at which said vestry meeting'* the vacancies 

!:__ are to be filled up. The inhabitants in vestry assembled 

e Queen j^ ^^^y^ manner and at such time as aforesaid, are to 
^St. Mary, nominate and choose. The language does not appear to 
be strong enough to controul the general rule of law 
which is founded on reason, and by which alone in laige 
parishes it is possible for elections to be made by the 
majority of those entitled to have a voice in them. 

The vestry meeting remains the same, however many 
times it may be adjourned in consequence of the number 
of electors. In the general act for the regulation of 
parish vestries, 68 Oeo. 3, c. 69, both in the 2nd and 
3rd sections are words that in a strict and literal sense 
might seem to restrain the right of interference to those 
vestrymen who are present when the vestry is first con- 
stituted, but they have never been so constructed. I 
think, therefore, not only was the mode pursued wrong, 
but that it was properly questioned by the objector who 
demanded a poll of the inhabitants generally. 

The remaining question as to the parties to whom the 
writ is to be directed, depends on the interpretation to be 
given to the 3rd section. By the 2nd section, certain 
persons ex officio, and certain others named, are appointed 
governors and guardians ; by the 3rd, provision is made 
for the temporary supply of vacancies occurring between 
Easter and Easter ; this is to be done by the remaining 
or continuing governors and guardians, and these are at 
Easter to call a vestry meeting of the inhabitants of the 
parish on Easter Tuesday ^ at which the elections are to 
be made. Then follows this proviso : — Provided always, 
• that after the expiration of one year from Easter Tuesday 
next after passing this act, it shall and may be lawful for 
tlie inhabitants of the said parish in vestry assembled, in 
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such manner and at such time as aforesaid, also to nomi- ^*^ ^^^"'^ 
nate and choose twelve persons, &c. It was contended 



that the words " in vestry assembled" were to be sepa- * „."*^^ 
rated from those which immediately follow: that the i^^yGTON. 
vestry was, therefore, to be called in the ordinary way, 
and that the governors and guardians had nothing to d6 
with the calling it. 

It seems to me a more reasonable way of reading the 
sentence, to connect the words *' in such manner and at 
such time as aforesaid,*' with the words ** in vestry assem- 
bled," and then ** assembled in such manner" will mean, 
among other things, *' assembled in virtue of a summons 
from the governors and guardians." I see no reason for 
supposing that the Legislature intended to make any dis- 
tinction between t))e vestry which was to supply vacancies 
at the first election, and that which was to perform the 
same functions at the succeeding Easter. 

The vestry meeting is a special one, assembled for the 
special purpose of this election under the local act, the 
provisions of which generally the governors and guardians 
must be supposed to be better acquainted with than the 
ordinary parish officers ; and it is more especially their 
duty to see that all necessary steps are taken for securing 
the proper elections into their own body. The rule, 
therefore, will be absolute, and the writ be directed to 
the governors and guardians, limited, of course, to the 
filling vacancies where the elections were made after the 
objection taken. 

Rule absolute accordingly. 



31S 
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Bail Court. 
1848. 



Lilly against Harvey. 



The jurisdic- 
tion of the 
County Court, 
under the 58tb 
section of 9 & 
10 Vict. c. 96. 
18 not ousted 
by a mere claim 
oi title, the 
Judge must be 
satisfied that 
the title \» in 
question, and 
he must inquire 
into so much of 
the case as to 
satisfy him 
upon that point 
Where there 
are special 
pleadings, and 
the question is 
mised upon 
them, the 
Judge can go 
no further, but 
if the question 
is not raised 
upon the 
pleadings, the 
Judge has 
power to in- 
quire into the 
case and decide 
whether the 
title is really in 
question, but if 
he is wrong 
and assume 
ji^risdiction 
when the title 
really is iu 
question and 
the superior 
Court be of 
that opinion, a 
prohibition will 
oe granted. 



^HIS was a rule calling on the Judge of the County 
Court of Cambridge, and also the plaintiff in the suit, 
to shew cause why a writ of prohibition should not issue 
directed to them, commanding them not to proceed any 
further with this suit. It appeared by the affidavits, that 
a plaint had been entered in the County Court of Coir* 
bridge by the plaintiff against the defendant, for the use 
and occupation at Bourne, in the county of Cambridge. 
At the hearing,. the defendant appeared and objected to 
the jurisdiction of the Court to decide the case, cm the 
ground that he was owner of the premises in question. 
The Judge then directed the defendant to be sworn, when 
he deposed that he believed that the premises were his 
own, and that he had bought them at an auction. No 
evidence of his title being adduced, the Judge thought 
that the mere claim of title to the premises did not oust 
his jurisdiction, proceeded to hear the case, and gave 
judgment for the plaintiff. The present rule having been 
obtained, 

Burcliam now {June 7) shewed cause. There are 
several, objections to this rule being made absolute. In 
the first place, it is for the Judge of the County Court to 
decide whether or no the claim of the defendant be bond 
fide, and whether there are any grounds for it, for it is 
not sufficient that a defendant, to make a statement that 
he bond fide believes that he has a title to the premises in 
question, 'to thereby oust the jurisdiction of, the Judge. 
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This has been decided ia many cases which have arisen ^*^*^ ^^f"^*- 

in proceedings before Justices under the Mahcious Tres- 

pass Act, 7 & 8 Geo. 4, c. 30. In R, v. Dodson and ^^^ 

others (a), which was a case in which certain labourers Haevby, 

were charged with wilfully and maliciously damaging 

certain underwood, it was held that the proviso in the 

£4th section of the act (7 & 8 Geo. 4, c. 30), exempting 

from the penalty there imposed any person acUng under 

a reasonable supposition of right, does not oblige justices 

to dismiss a charge made under that section, upon the 

mere statement of the accused party that he so acted, but 

in default of proof by him, they may judge from all the 

circumstances whether or not the party did so act The 

case of JR. v. Wrotiesley^ Clerk {b\ is a still stronger 

• 

case for the plaintiff. That was a case on the construc- 
tion of 53 Geo.S^ c. 1S7, by the 7 th section of which, if 
any person refuse payment of a church rate duly assessed 
upon him, and the validity of which has not been ques- 
tioned in any Ecclesiastical Court, be may be brought 
before two justices, who may examine upon oath into the 
merits of the complaint, and order payment, &c ; but if 
the validity of the rate be disputed, and notice thereof 
given to the justices by the disputing party, they shall 
forbear giving judgment in the case; and it was there 
held, that a mere statement to the justices by the party 
complained of that he disputes the rate, and that be has 
entered a caveat in the Ecclesiastical Court against its 
being allowed, does not deprive the justices of jurisdic- 
tion, but that they must still hear and examine to ascer- 
tain whether the costs is bond Jide disputed. Now, in 
that case there was more than a bare allegation that the 

(a) 9 A. & E. 704. {h) \ B. & Ad. 648. 



Lilly 

tr. 

Harvey. 
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Bau Court, rate was disputed^ for a caveat had been entered against 
it The Judge, in the present case, inquired into the 
circumstances, and decided thaj the latter was not in 
question. In this he acted rightly, and if so, his decision 
is conclusive ; JBrittain v. Kinnaird{a). [Stqpped by the 
Court, who called on Naylor to support his rule]. 

Nay lor in support of the rule/ The cases cited on the 
other side are not decisive authorities in the present case ; 
they merely shew that it has been decided under parti- 
cular acts of Parliament, that a mere claim of right does 
not oust the justice of his jurisdiction. [Wightman^ J. 
The matter strikes me thus, — that it is not enough for a 
man to say merely that he is, or believes himself to be, 
the owner of the premises, but that he must shew some 
reasonable gi'ounds for that belief. If he does this, and 
still the Judge decides against him, and if he can shew 
that the Judge is wrong in that decision, then he may come 
here for a prohibition. 1 1 is not enough to shew a mere claim 
of right]. But in the case of TennutDood v. Patteson (i), 
which was a case of false judgment from the County 
Court of York, it was decided that the jurisdiction of the 
County Court is ousted by a plea or cognizance setting 
up a title to the freehold, although no issue be taken on 
that part of the plea or cognizance. In the present case, 
it must be presumed that the claim of title was bondjide^ 
as the defendant swore that he believed that he was the 
owner of the premises, and not lAUy ; and to say that tlie 
claim was not hondfidet would be to say, that the defendant 
has committed perjury. [Wightman, J. There is a very 
good note in Mr. UdalPs Book on County Courts on this 

(a) 1 Brod. & Bing. 432. (6) 3 C. B. 243. 
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point (note 8, page 4S, Ist ed.), and he lays down the rule Aii7 Cowrt. 
to be, that to ascertain whether a case is within an exception '^^* 
of this kind in a statute, the Courts will look to the record '^'^^ 
generally, and if that is not conclusive, will consider the Ha*vey. 
evidence: and it seems to me to be reasonable that it 
should be so ; but in this case the record would not be * 

conclusive. Mn Udall idso cites a case from the Irish 
Reports on the construction of the Irish statute 86 Geo. 8, 
c 25, which transfers the civil bill jurisdiction to the 
Assistant Barrister's Court, in which the 7th section 
provides, "that the title to lands be not drawn into 
question in any such proceeding;** and he says, that 
"although the decisions on this proviso have not been 
uniform throughout, yet it appears now settied that no 
class of personal actions is excepted from the jurisdiction, 
but that the facts of each case must be investigated by 
evidence, to see whether the right is in question bond 

fide^ That would seem to be the fair inference from the 
cases]. If the Judge of the County Court is to be the 
Judge of the hona fides of the claim of right, he can 
always exceed his jurisdiction. In the present case, the 
defendant swears that the premises are his, and that I 
contend is sufficient to take the case out of the jurisdic- 

. tion of the Court, and that it is not necessary for him to 
prove his tide. [Wighiman,J. There does not seem to be 
any express dednon on this point» so I will consider my 
judgment]. 

Cur* ado. vulU 

WiQHTMAN, J. The question in this case was, whether 
the title to an hereditament came in question so as to 
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Bail Cowt. take the case out of the jurisdiction of the County Court 

^^^' under the proviso in the 68th section pf the 9 & 10 Fict. 

^^^^^ c. 95. The demand was for use and occupation, and the 
Harvev. defendant objected to the jurisdiction of the County 
Court, upon the ground that he claimed the premises as 
his own^ and that consequently the title was in question. 
The Judge of the County Court examined the de- 
fendant upon oath, who stated that he believed the pre- 
mises were his, and that he had purchased them at a sale 
by auction. The Judge, however, went on with the 
case, and decided. in favour of the plaintiff, being of 
opinion that the title did not really come in question; 
and upon examination of the affidavits, 1 am of opinion, 
that there was not any real ground for the objection, and 
that the question of title was not raised, bondjide, by the 
defendant 

The defendant did not pretend to have had any con- 
veyance of the premises, or to have paid for them, or to 
have had possession, &c. ; on the other hand, it appeared 
that the plaintiff had been in possession of the premises, 
and in receipt of the rents and profits for upwards of 
twenty-*five years; that he had a conveyance of them; 
and had paid the purchase money, — ^and that the de* 
fendant, in I84S, took the premises of the plaintiff, as 
tenant, at a rent of 901, a year, which was paid down to 
November f 1846. It also appeared, iktat in Jnne^ 1847, 
the plaintiff distrained the goods of the defendant for the 
arrear, which were sold without replevin ; that on a sub- 
sequent occasion, when it was a question^ whether the 
defendant had not taken the premises of the plaintiff 
jointly with bis son, the defendant swore that he alone 
took the premises of the plaintiff. It appeared, upon 



XL VICTORIA. S17 

■ 

these fiicts, clear that the defendant had no ground for BaU Court. 
bringing the title into question, and that it was not really '^^* 
in question in the case. It was, however, contended for ^^^^ 
the defendant, that it was enough for him to state upon Harvey. 
oath that he believed the premises were his to bring the 
case within the proviso, and to take it out of the juris- 
diction of the County Court, and that the Judge had no 
authority to inquire further. It appears* to me, that if 
the Judge has authority to ascertain whether the title 
really is in question, it is very difficult to define the limit 
to which his inquiry go. It can hardly be intended by 
the statute, that the mere assertion of the defendant that 
he claims title, or that it is in question, will suffice to 
take away the jurisdiction. The Judge must be satisfied 
that it is in question, and for that purpose, must have 
authority to inquire into so much of the case as is neces- 
sary to satisfy him upon that point. Where there are 
special pleadings and the question is raised upon them, 
the Judge can go no further ; but where the question is 
not raised upon the pleadings, but is merely suggested 
by the defendant, the Judge must inquire into the cir- 
cumstances before he can be satisfied that title does come 
in question. 

If he is wrong and assumes jurisdiction when the title 
really is in question, the defendant, upon making that 
appear to the superior Court, would be entitled to a 
prohibition. Each case must depend upon its own cir- 
cumstances. The cases that have been decided upon, 
the 53 Geo. S, c. 127, s. 7, are authorities for this view 
of -the case. The terms of the provisions in the two 
statutes are not the same, but the point in question is 
common to both. In The King v. The Chapelwardens 
of Milne Row (6), and The King v. Wrottesley^ it was 
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Bail Court, considered that the justices in the case under the 
68 Oeo. 3, must be satisfied that there is a bond fide 
Lilly intention to dispute the rate before they are bound to 
Hauvby. giiQp, if^ notwithstanding reasonable evidence, that the 
title is really in questiouj the Judge of the inferior Court 
still goes oui his assumption of jurisdiction may be super- 
seded by a prohibition ; but in the present case, it appears 
to me that the Judge of the County Court was right, and 
that title did not really come into question in the case. 
The rule, therefore, will be discharged. 

Rule discharged. 
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Clarkb against The East India Company. ^q^- ^^ ' 

ON a former day Forsyth obtained a rule, on the part A Judge at 

^-^ Chambers has 

of the defendants, calling upon the plaintiff to shew no power under 
cause why the order of a Judge at Chambers, made on ^ 63, s. 44» ' 
the 13th oiJune last, for a writ in the nature of a man- ^22, s.T, to 
damus to be issued for the examination of certain witnesses *''*!?;l;!!r ♦"' 

commission to 

in the Mauritius^ should not be set aside, and why a >f»»otouke 

' <f the ezamina- 

new writ should not be issued by this Court It appeared tions of wit- 
nesses in the 
that it being deemed necessary by the defendants to have colonies, but a 

motion must be 

a witness examined, resident in the Mauritius, an order nude to the 
of a Judge at Chambers was obtained, in the usual way, pjjiose. 
for the purpose. Doubts, however, subsequently arose 
as to the power of a Judge at Chambers to make such an 
order under the 13 Oeo, 3, c. 63, s. 44, and the 1 fFm* 4f, 
c 22, 8. I (a), and application was made to the plaintiff's 
attorney to know if he would waive any objection upon 
that ground, and no answer having been returned, the 

(a) Sect 44, of the 13 Geo. 3, c 63, enaiets, <« That when and as often as 
the said united company or any person or persons whatever, shall 00m- 
mfiooe and prosecute any action or suit in law or equity for which cause 
hath arisen or shall hereafter arise in IndtOp against any other person or 
persons whatever in any of his H^esty's Courts at fPeifmituter, it shall and 
may be lawftd for such Court respeotively» iqxm motum there to he made, to 
provide and award such writ or writs in the nature of a mandamus or 
commission as aforesaidy" && 

By the I Wm. 4, c. 22, s. 1, the foregoing provisions are ettended to all 
colonies, &c. 

VOL. II. 2 
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V, 

East India 
Company. 



present motion was made. Upon moving for the rule, 
the case of Stneeton v. Collier (a) was cited. 

Maniity now shewed cause. There is no necessity for 
this rule, as it is clear the Judge at Chambers had fiill 
power to award the writ, which is a very common practice. 
[Pattesony J. The rule was moved chiefly upon the 
authority of Smeeton v. Collier (b)^ where the Court held, 
that if there are words of limitation in the act, a Judge 
at Chambers has no power (c).] The constant practice 
hitherto has been to grant these applications at Chambers. 



Patteson, J. I find that by sect 40 of the IS Geo. S, 
c. 63, which relates to criminal proceedings, the words 
are ''it shall and may be lawful for his Majesty*8 said 
Court, upon motion to be made on behalf of the prosecutor 
or of the defendant or defendants, to award a writ or 
writs of mandamus ;" but the 44th section has the words 
" upon motion there to be made.** Whether or not any 
distinction was intended in the two cases I cannot say, 
but it is quite clear that the application in the present 
instance should have been to the Court, and that a Judge 
at Chambers has no power. 



Forsyth, contra. 



Rule absolute. 



(a) 1 Exch. Rep. 459. (ft) 1 Ezdi. Rep. 459. 

(e) In Alt case, Mr. Baron Barie said, ** imlev a diftinctum it made 
in a ttatate between the powers of a Judge and those of the Coart, the 
Judge has the same power as the Court. In 43 Gte. 8, c 4^ s. 2, which, 
after enacting, that persons arrested on mesne process instead of gmag 
bail, may deposit with the sheriiF a certain sum to be paid into Court, the 
clause goes on to enact, that on the defendant*iB peHecting bail, the sum of 
money so deposited ' shall by order of the Court upon modon to be made 
for that purpose be repaid to such defendant* The language of that Act 
shews that a Judge at Chambers, hu no authority in such a case.** 
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Wilkinson cyainst Willats. ^q^- ^^' 

TJPON an earlier day in Term, Charnock had obtained The plaintiff 
a rule nisi for enlarging the peremptory undertaking peremptory 
herein. The undertaking in this cause was given to try ^ ^ the'eo^ 
the cause at the last summer assizes for Berkshire, but J^^^^^Jw** 
having failed to do so> the plainti£P obtained the present omitted to do 
rule, upon an affidavit which stated " that immediately the Court for 

a rule to en- 
after the first day of May last, the date of the rule made large his un- 

in this cause, he followed up the information which he an affidavit 

n J. .1 .J i» *i_ which alleged 

was m possession of regardmg the residence oi the asanezciue 
material witness, on account of whose absence he could ^^beto" 
not proceed to trial at the time when the said rule was *"*^ the ab- 

'^ sence of a 

made, and that he was unable to obtain the address of material wit- 
ness ; bnt did 
such witness, or discover where he was to be found, not give his 

, _ - « name. Upon 

although he used every exertion to do so, until after the an objection 
time, when it was too late to give notice of trial in this ^poQ a second 
cause for the commission day for Abingdon^ where the ne^wwy tibat 
said assizes were appointed to be held,** &c. J® ^^^ 

shooldbe 

S'ven. Hddf 
^ , at it was not 

necessarj. 

the Court will require a more substantial excuse than 
upon a first default* Here neither the name of the witness 
is given, nor the nature of his evidence alluded to. In 
Montford v. Band {a), Littledale, J« said, ''It is not 
necessary that the witness should be named in the case 
of the first default, but in that of the second it may be 
difierent.** Had this been an application at the assizes 
to postpone the trial, the name must have been given. 

(a) 2 Dowl. 403. 

zS 
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Baa Comi. We have a right to know the name of the witness^ that 
'___ we may be assured that there is such a person, and that 

WiLLATB. 

Chamock, contra, was not called upon. 

PattesoNi J. It really comes to this, whether or not, 
upon a second default, it is necessary to give the name of 
the witness. I really do not see why the name should 
be required more in the one case than in the other. 
. However, in the absence of any express decision, I think 
I ought not to be so hard as not to let the plaintiff in to 
try his action. He roust, however, undertake to try at 
all events. 

Rule absolute, on payment of costs; 
to try at all events. 



Not. 13 & 17. ^AY OgaitUt HaLL. 

It naed not TN Trinity Term, Greaves obtained a rule calling upon 

Se^ of the the plaintiff to shew cause why the warrant of attorney, 

awamnTof ^^^ judgment signed, and all subsequent proceedings, 

^!£%ii^t "l^^ul^ ^^^ ^ ^^ aside. The rule was obtained upon 

*2^J2]^^* three grounds : — first, that there was no consideration ; 

reqaeM»or that secondly, that there was no attorney present on behalf of 

named by him. the defendant; thirdly, that there was no sufiScient attes- 

The attestation 

to a warrant 

of attorney wu in these words : — ** Signed, sealed, and delivered by the said S«iiiy Hdl in 

mv presence, and I declare myself to be attorney for the said JSTawy Biattt and that I 

snoscribe my name as such attorney.** 

BbU, a good attestation within the 1 & 2 Fief. c. 110, s. 9. 

Sembb, that as between the original parties it is no olgection that there b no legal 
consideration to support it. 



Gay 

V. 

Hall. 
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totion within the meaning of the 1 & 2 FicL c. 1 10, s. 9. ^<^ <^^^' 

184S. 
The attestation was in the following words : — 

" Signed, sealed, and delivered by the said Henry Hall 
in my presence, and I declare myself to be attorney for 
the said Henry Hallf and that I subscribe my name as 
such attorney. '* Henry Hall. 

*^ Georojb Overton, Solicitor, Merthyr." 

Willes shewed cause. 
Oreavee, contriL 

The following cases were cited in the argument:-*- 
Joel V. Dicker {a) i Pope ▼. Kershaw (b); Elkington v. 
Holland (c) ; Hibhert ▼• Barton {d) ; Everard ▼• Popple^ 
ion {e) ; WdUon v. Chandler (/) ; Gripper ▼• Bristow (g). 

The facts and arguments sufficiently appear from the 
following judgment : — 

Patteson, J. There were in this case two objections Nov. 17. 
to the warrant of attorney itself; first, with respect to the 
form of attestation, and, secondly, with respect to the 
fact of the attorney who attested the warrant of attorney 
having been expressly retained by the defendant, and 
attending at his request. The attestation appeared only 
to contain the statement of Overton, ^'signed, sealed, and 
delivered by the said Henry Hall in my presence, and I 
declare myself to be attorney for the said Henry Hall;** 
but it did not say that he attended at the request of 

(a) 16 L. J., Q. B. 359; 2 Chit Arch. 852, 8G0. 
(6) 2 B. C. R. I9a (e) 9 M. & W. 659. 

(d) 10 M. & W. 678. («) 13 L. J., Q. B. 1. 

(/) I C. B. 306. (^) 6 M. & W. 807. 
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• 

BM Omrt. Henry HaU^ or that he was expressly named by him. 

^^^* It has been contended, that it is necessary that this 
^^^ should appear, not only as a fact, but upon the fece of 

Hall. (he attestation ; and it was argued, that the words of the 
act expressly require it. Upon looking into the cases, 
however, I do not find any authority in which it has 
been determined that it should appear upon the face of 
the attestation at all. There are cases in which, where 
it did appear, the Court approved of it; but I cannot 
find any case in which the Courts have held it bad where 
it did not appear ; and looking at the words of the act of 
Parliament, I think I am bound to hold that the terms 
' of the act have been complied with (a). Then, with 
respect to the fact of whether or not the attorney was 
really named and expressly attended on the part of the 
defendant; that must be determined; by the affidavits. 
[His Lordship then went into the facts as they appeared 
upon the aiBdavits, and determined from them that the 
attorney was expressly named by, and did attend at the 
request of the defendant]. The remaining question then 
is, whether or not there was any consideration. Now, 
I cannot find any authority, nor did Mr. Greaves cite 
any, in which it has been held that want of consideration 
will vitiate a warrant of attorney. Fraud or deception. 



(a) Sectioii 9 of the 1 & '2 Viti, c 110, enacts, «'That from and after 
the time appointed for the commencement of this act, no wanwit of 
attorney to confess judgment in any personal action, or cognoTit actiooen 
giyen by any person, shall be of any force unless there shall be present some 
attorney of one of the Superior Courts on behalf of such person, expressly 
named by him, and attending at his request, to inform him of the nature 
and effect of such warrant or cognovit before the same is executed ; which 
attorney shall subscribe his name as a witness to the due ezecotion thereof, 
and thereby declare himself to be attorney for the person executing the 
^amc, and state that he subscribes as 8U<^ attorney." 
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no doubt, will vitiate it» but I cannot find that a want of BaU Cowt. 
consideration simply will do so. There was a case, I ^^^' 
rememberi where a man having executed a warrant of ^^^ 
attorney to a friend to whom be was not indebted, a Hall. 
question arose whether or not it was void, but it was not 
a question whether or not he himself might avoid it, but 
his creditors ; and if this had been simply a case where 
there had been no consideration, I should have felt great 
difficulty in saying that the instrument was void ; but in 
this particular case, although there was no consideration 
for which the plaintiff could have sued the defendant, still 
there was colour for giving the warrant of attorney, 
because the defendant was in possession of certain furni- 
ture which belonged to the trustees, and he was suffered 
to retain a portion of it by a person who had got away 
the rest, but had no strictly legal right Upon the whole, 
the rule cannot be supported. 

Rule discharged with costs* 



Peat against Manqnall. ^oy- 18« 

nPHIS was an action brought by the plaintiff against in tn action 

the defendant for a breach of contract, in not accepting ^^iJ^^„''^ 
certain goods* The defendant pleaded non-assumpsit, J^2n"*i^ 
that the plaintiff was not ready and willing to deliver, 'Hie defonduit 

^ " ^ pleaded se- 

▼era! special 
pleas, but the 
plaintiff obtained a Terdict on all the issnes with damages. Whereupon the defendant 
obtained a rale nisi to stay Inrther proceedings on the payment of the amount of the ferdict 
and costs to be taxed. 

HM^ that there was no precedent for tlie rule, and therefore as it was opposed that it 
must be disisharged, but tlut the application was a reasonable one, and therefore the rale 
would be discharved without costs. 



326 MICHAELMAS TERM, 

Bail Court, that the goods were not according to sample, that the 

___ contract had been rescinded, and many other pleas, on 

^^^ all of which issue was joined. At the trial the jury found 
Mancnall. all the issues for the plaintiff; damages 8i Early in the 
Term a rule was obtained, calling on the plaintiff to shew 
cause why on payment of the amount of the verdict 
and costs, when taxed, all proceedings should not be 
stayed (a). 

Atherton now {Nov. 18) shewed cause, and contended 
that there was no precedent for the rule prayed, but 
that the application was quite a novel one; it was, in 
fact, an attempt to deprive the plaintiff of his right to 
have his verdict followed up by having a regular judg- 
ment entered up against the defendant. The only ground 
which could be urged in favour of the rule being made 
absolute was that thereby some few shillings might be saved 
by the judgment not being entered up on the record, but 
the cost of obtaining the rule will make the expense 
greater to the defendant than if judgment had been 
entered up in the regular way. The object of the defend- 
ant in this motion is not to save expense, but to prevent, 
if possible, a regular judgment being entered up against 
him on the issues which were raised ; but it is submitted 
that the plaintiff is entitled to have the record perfected 
by the judgment being entered up. It may be very 
important that this should be done. It may be that the 
now defendant may bring a cross action against the 
plaintiff for the non-delivery of the goods ; if so, the 
material questions which would be raised have already 

(a) A prior application had been made to a Judge at Cbambora by 
summons, but he refused to make any order or the ground of the novelty 
of the application. 
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been decided in the present action in favour of the BaU Omru 

plaintiff on the issues raised by the defendant's pleas^ *Q^* 

and the plaintiff therefore is entitled to have the record ^*^^ 

made up, that he may be able to use it if such cross Mahonalu 
action be brought. 

Cowling f in support of the rule. No doubt, in some cases 
it maybe material for the plaintiff to have judgmententered 
on the record, but it is for the plaintiff to shew that it is 
important for him to have the record so made up ; and it 
is not enough that a mere remote possibility exists that a 
cross action may be brought; if the present rule be 
granted, and the defendant should afterwards bring a 
cross action, the plaintiff might then apply to the Court 
to have the record perfected at our expense. The appli- 
cation is not without precedent, and is a reasonable one ; 
the defendant is ready to pay the plaintiff all that he is 
entitled to under his verdict, and why should he be put 
to the additional expense of the plaintiff's entering up 
judgment and satisfaction on the record. The same 
argument as used by the plaintiff now, was used when the 
payment of money into Court was allowed, but it did not 
prevail ; see Giles v. Hartis (a) ; Barton v. Souter (b) ; 
and it is submitted that the present application is quite as 
reasonable. 

Patteson, J. The application certainly does seem 
reasonable enough, although no doubt there may be 
cases in which the record might be essential to the 
plaintiff for the preservation of a right, as, for instance, 

(a) 1 Lord Raym. 254. 
(6) 2 lb. 774. 
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BaU QmrL where a right of way was in question. In this case> as 

^^*°' the application is resisted, I will look into the practice on 

^^^' the subject 
Manonali.. c^^^ ^^^ ,„^ 

Nov. 25. PattbsoNi J. In the case of Peat ▼. MangnaUf there 

was an application to stay the proceedings on the payment 
of the amount of the verdict and the costs when taxed, 
and I at first thought that the application was rea- 
sonable. I find on inquiry that although it is not an 
uncommon thing for arrangements of this kind to be 
made, yet that there is no precedent of an adverse motion 
having been granted either at Chambers or by the 
Court; and I am unwilling to introduce a new practice, 
although I see no great reason why the plaintiflf should 
in the present case oppose the motion, yet as it is 
opposed, the rule must be discharged.; and although the 
defendant is not entitled to much fiivour, as he put a 
number of false pleas upon the record, yet as I think the 
' present application was a reasonable one, and I don't see 
why the plaintiff should resist it, the rule will be 
discharged without costs. 

Rule discharged without costs. 
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Bail Comrt 

1848. 



Byrne against Knipb. Not. 21,22. 

ON a former day Bagley obtained a rule, calling on Upon an ap. 
plication 

the Judire of the County Court of Clerkenwell and the under sect. 98 

..11 ofthe9&10 

plaintiff to shew cause why a writ of prohibition should wusl c. 95, 
not issue to restrain further proceedings in this cause, c^hta 
The facts of the case were as follows : — In January^ though^he* 
1848, the plundff entered his plaint against the defendant ^«^c«ed8 
in the above County Court, for the sum of 20i, which he An action 

^ was Drought 

claimed as due for rent On the plaint coming on for in the County 

ConrtyBiid 

hearings the defendant objected that an action was then upon the hear- 
pending in the Court of Exchequer to recover 302. in fendant alleged 
respect of the same cause of action. The Judge, how- was^nsuU 
ever, gave judgment for the plaintiff, but ordered that the c^^f **'® 
time for payment should be postponed until within one ^^^^^^ 
week after the cause in the Exchequer should be decided. <f ^* ^?^ 

this the Judge 

Upon this the plaintiff took out a rule to discontinue the ffave judgment 
action in the Superior Court, and pai4 the costs of dis« but directed 
continuance, after which he appeared in the County shoJ^not^ 
Court, and substantiated the fact upon oath. Nothing, ^thmmie"^ 
however, was done upon the judgment in that Court, but ^I^J^^q 
on the S5th of March the plaintiff issued a summons of the cause in 

'^ the £zcbe<^uer. 

against the defendant, under the 98th section of the The plaintiff 

afterwards 

9 & 10 FicL c. 95, which was for 2&L 7s. 4d, being disoontmned 
901. the original debt, and with the addition of the costs the Superior 
of the action, for which sum judgment was given, payable took m% 
by instalments. The rule was obtained upon two grounds. ^^^^^J^, gg 
First, that the Judge of the County Court had no juris- ^,^^95'^ 

upon tiie 
hearing of which the former order was r8acinded» and airesh wder was made. 
Meld, upon a rule for a prohibition, that the proceedings in the County Court were 
regular and Talid. 
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BaU Comt. dictiOD to hear the first plaint, inasmuch as an action for 

1848. ihe same cause was pending in one of the Superior 

Byrne Courts. Second, that the County Court had no juris- 

Knife. diction to hear the second plaint, inasmuch as it was for 

a sum of money above SOL 

WiUmore shewed cause. 

Bagley, contra. 

The facts and arguments sufficiently appear by the 
following judgment : — 

Pattbson, J. Now that all the &cts of this case 
come to be fully known, I think it is one of the clearest 
in the world. The only object this Court has in issuing 
a prohibition is to restrain an inferior Court where it 
is acting without jurisdiction. The facts in this case are 
these : — A plaint for SOL is levied in the County Court, 
and there is no pretence for saying that that was not 
within its jurisdiction. The defendant appeared and 
alleged against the jurisdiction that there was another 
action pending in the Court of Exchequer for the same 
cause. It appeared that the Judge hesitated and took 
time to consider how he should deal with the matter, 
because the suit in the Exchequer was not for rent, eo 
nomine, but upon a promissory note which had been 
given in respect of a former bill of exchange; but I 
suppose the Judge was satisfied that the consideration 
for the note was rent; the Judge, however, did not con- 
sider his jurisdiction was ousted, and I am of opinion 
that he was quite right, and that he might, without 
excess of jurisdiction, have given absolute judgment with 
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immediate execution^ without regarding the suit pending Saa Omn, 
in the Ezchequeri which waa not upon its face for the *^^^^ 
same cause ; but as he considered that the two actions ^^bnk 
were in substance for the same demand, and that it ^vm^ 
would be hard that there should be judgment and 
execution in his Courti whilst there might be a judgment 
in the Exchequer, he acted upon the powers given by 
section 92 of the County Courts' Act, and made an order 
that the sum recovered by that judgment should not be 
paid until a week after the case in the Court of Ex- 
chequer should be decided. He was afterwards satisfied 
that the suit in the Exchequer had come to an end, but 
no execution issued. Subsequently a summons was 
issued under section 98, for the sum of 22L 7s. 4fd., being 
the amount of the debt and costs in the original suit, and 
the question was, whether or not this was to be deemed 
as a fresh suit, or merely a proceeding under the 98th 
section. Now I cannot shut my eyes to the fact that 
this was not a fresh suit in the County Court to recover 
the amount of one judgment by another judgment, but a 
proceeding upon the 98th section ; and thus the Judge 
hearing the case, and finding that the defendant could 
not pay the whole amount at once, made an order that 
he should pay fifteen shillings every month ; and it is 
against this order that the defendant complains. The 
Judge had nasdnded the order made formerly by him as 
to the payment of the SOL and costs within a week after 
the result in the Superior Court as he had power to do 
by section 100. I think the rule must be discharged. 

Rule discharged with costs. 
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Clutterbuck against Jonbs. 



The Court 

will not grant 
an order to 
examine a 
witness under 
1 Wm.4. 
c. 22, until 
after issue is 
joined in the 
action, 

although it he 
sworn that 
the witness is 
likely to die 
before the 
trial, and an 
undertaking 
is offered not 
to examine the 
witness until 
after issue 
joined* 



1 BROWN moved for a rule calling on the defendant 
to shew cause why an order to examine a witness on 
interrogatoriesi under the 1 Wm. 4^ c. 23, should not be 
granted* The affidavit on which the rule was moved 
stated that the witness was seventy-five years old, very 
infirnli, afflicted with a complication of diseases, and was 
not likely to live two months ; he resided in the countryi 
the venue in the action being Middlesex, It was also 
sworn that the witness was not in a fit state to be moved, 
nor was it likely he ever would. The only difficulty 
which existed in the case to take it out of the ordinary 
practice was that issue had not been joined in the cause. 
The declaration had been delivered and dme to plead 
obtained. It might be doubtful whether the Court would 
grant the order before issue joined, but a similar applica- 
tion was made in Mondel v. Steele (a), and in that case 
the rule was granted upon the plaintiff's undertaking that 
the witnesses should not be examined until after the issue 
was joined ; that undertaking the plaintiff was willing to 
give in the present case. It was also submitted that 
it was not absolutely necessary that issue should be 
joined before such an order was granted, and if so, that 
this was a case in which the Court would grant the 
order, for if it were not done great injury might accrue 
to the plaintiff, which he had no means of averting, the 
delay in joining issue being that of the defendant in 
obtaining time to plead. 



(a) 8 11& W.300. 
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Pattesov, J. I do not sec how I possibly can grant ^^ <*«»*• 
this application before issue is joined in the action. Here ^^* 
no plea has been pleaded^ and how can it be known ^°"^*"^^^ 
whether the witness's evidence be material or not, or ^^^^^ 
what questions to ask him, until it is seen what issues are 
raised by the defendant's pleas? To grant this rule 
would be to break into the practice of the Court, which 
has always been the other way. 

Rule refused. 



Fearon agatnst Norval. KoF.ieandis. 

^HIS was a rule calling on the plaintiff in this suit, Under the 

-■. or f 122nd section 

and the Judge of the County Court of Surrey ^ holden of 9 & lo Vict. 
at Lambethf to shew cause why a writ of prohibition Judge of a 
should not issue to restrain that Court from carrying into hM^onsdiction 
execution the judgment recovered in this action. It ^bm^e* 
appeared from the affidavits that the plaintiff was the ^°t?fthe 
landlord of certain lands and premises at Battersea, "ooglittoije 

* recovered does 

which were held by the defendant as his tenant from not exceed so/. 

per B^nn^ f fi ^ 

year to year, under an agreement, by which the landlord and there ii 
was empowered to resume possession of any part upon although the 
giving a month's notice to quit The rent was 40/. per ^beiroch 
annum. A notice was given to the tenant to quit the 5!!^!ktwas 
premises pursuant to this agreement. Part of the lands ?°^r^^^ ^ 
were given up by the defendant, but on his refusing to recover pos- 

* session of 

premises 
wrongfully 
held over by his tenant under the 122nd section of 9 & 10 Viet, c 95. At the hearing 
judgment was given for the plaintiff, but possession ordered to be given on a certain day five 
months afterwards. The plamtifftreated this jadcment as a millity. and some time afterwards 
entered a fresh plaint, and obtained judgment; a nue nisi for a prohibition having been obtained. 
Hdd, that the first judment was a nullity, as a wammt of possession had not issued forth- 
with upon it to compel the defendant to give op possession, and that the judgment in the 
second action was therefore quite regular. 
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Bail Court. 
1848. 

Fearon 

V. 
NOBVAL. 



give up the residue, the plaintiff, in June, IMt^ entered 
a plaint against him in the Lambeth County Court, under 
the 122nd section of the 9 & 10 Fict. c. 95. On the case 
coming to be heard on the 2l8t of July^ the Judge decided 
that the plaintiff was entitled to recover possession of the 
premises ; but on its being represented to him that the 
defendant was a market gardener, and that he had valua- 
ble crops in the ground, the Judge did not order imme- 
diate possession to be given up, but directed that he should 
be allowed to remain until Christmas then next, when he 
was to give up possession to the plaintiff. Subsequently, 
however, it was thought that it would be unsafe to act 
upon this judgment, as it did not follow the direction of 
the act, 9 & 10 Fict. c 95; for by the 122nd section 
(under which this proceeding was taken), the Judge is 
required '' to issue a warrant under the seal of the Court 
to any bailiff of the Court, requiring and authorizing 
him, within a period to be therein named — ^not less than 
seven, nor more than ten clear days from the date of the 
warrant — to give possession of the premises to such 
landlord :'* and the form of judgment under this section 
of the act, framed by the Judges under the 78th section, 
directs that the defendant /or^Atri^A quit and deliver up 
possession to the plaintiff, and that a warrant shall 
forthwith issue to enforce the adjudication. It was, 
therefore, thought that the proper course was to bring a 
fresh action, which was done in the same Court, in Jtfay, 
1848, when judgment was given for the plaintiff, upon 
which the present rule was moved for and obtained on 
two grounds: first, that the case was not within the 
jurisdiction of the Court, as the annual value of the lands 
and premises was above SOL ; secondly, that there was 
at the time of the commencement of the suit a proper 
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judgment ezistiiig in respect of the aame subject-matter '•ff^ Omti 
unreTersedy and that therefore the Judge had no jurisdie- ^^* 
tion^to entertain a second action. Fbaeom 

NoftTAL. 



now shewed cause. Two objections have been 
made to the jurisdiction of the Judge of the Count; 
Court in this case, but neither of them can prevail. The 
first objection is that the value of the premises sought to 
be recovered being above 50^ per annum, the County 
Court had no jurisdiction to entertain a plaint for the 
recovery thereof. But even if this were true in ^t, which 
is denied by the plaintiff's affidavits, it would not deprive 
ihe Judge of the County Court of his jurisdiction, for 
the rent being under 501. per annum, the value is imma^ 
terial. By the words of the ISSkid section of the County 
Court Act, 9 & 10 Fiet c. 95, it is clear that tiie Judge 
has jurisdiction either in the case of where the rent 
of the premises sought to be recovered does not exceed 
SOL per annum, and there is no fine, or in the case of 
where the vab» of the premises does not exceed BOk per 
annum. The second point on which the defendant relies 
is that as there was a prior judgment in favour of the 
plaintiff existing at the time of the commencement of 
the second suit, that the Judge had no jurisdiction to 
entertain such second suit ; but this is not so, the second 
suit was in the nature of a second ejectment, and the 
prior judgment, even if valid, would not have operated as 
an estoppel, but only as evidence of the tide of the plaintiff 
at the time it was recovered ; but the first judgment was 
clearly an invalid one, and could not be acted on, there- 

# 

fore the plaintiff was quite right in abandoning it, and 
bringing a firesh action. The 122nd section requires 

VOL, II. A A 
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Bma Comu that the warrant of possession shall issue to the " buliff 

^^^' of the Court, requiring and authorizing him, within a 

Feabon period to be therein named — not less than seven, (mt 

NoaTAu more than ten clear days from the date of such warrant — 
to give possession of the premises to such landlord*" &c. ; 
and by the forms which were framed by the Judges under 
the 78th section of the act, the form of judgment is, 
*' that the said defendant do forthwith quit and deliver 
up possession of the said house, &c. to the said plaintiff 
and that a warrant do forthwith issue to enforce this 
adjudication,** &c. It is therefore clear that the judgment 
in the first suit was not in accordance with the County 
Courts' Act, as the defendant was not to give up posses^ 
sion until the S4th of December^ five months after the 
judgment, and the warrant of possession to give possession 
to the plaintiff was not to issue until that time, whereas it 
ought to have issued " forthwith** to give possession 
within ten days. 

T. E. Davit, contriL It must be admitted, thai as to 
the first point on which this rule was obtained, the 
affidavits as to the value of the premises are contradictory, 
so probably the Court will not grant a prohibition on 
that ground* Then, as to the second point, it is submitled 
that the first judgment was a valid and subsisting oiie at 
the time when the second action was commem^ed* The 
judgment was, that the plaintiff was entitled to the pos- 
session of the premises, but the Judge, thinking it hard 
that the defendant should be turned out of the possession 
of the land (which was a market-garden), at once made 
an order that he was not to be turned out until the 24th 
ofDeeembeTf which it is contended he had a perfect right 



XII. VICTORIA. SS7 

to do. The ISgnd section of the 9 & 10 Vict c 95, BaU Qmrt. 
does not say that the warrant' of possession is to issue '°^' 
immediately, and the forms framed by the Judges are Feabon 
merely framed to meet ordinary cases for the guidance of Noeval. 
the oflScers, and cannot be intended to interfere with the 
general powers of the Judge of the County Court, and 
the power to postpone execution would come within his 
general powers. The warrant of possession is quite 
a separate and distinct thing from the judgment ; no 
warrant has in fact issued, but the judgment remains, and 
is valid) and the proper course for the plaintiff to have 
adopted was to have applied for a warrant of possession 
after the time for which the execution was postponed had 
expired. It is said that this is like the case of a second 
ejectment, but I am not aware that if an ejectment is 
brought, and the lessor of the plaintiff recover, that he 
can bring a second ejectment By the 89tb section, 
judgments of the County Court are to be final and oon-» 
elusive. Now that section would be nugatory if this 
proceeding were allowed. He ciied Franks v. Wicks (a). 

Pattbson, J. Looking at the lS2nd section^ it would 
seem to contemplate something done behind the back of 
the party, that is where the defendant does not appeal, 
and I should have thought that where the defendant 
appeared that the jurisdiction was ousted; but my 
Brother £rle seems to have held otherwise, in the first 
application for a prohibition in this case, reported in the 
17th Law Joumalf Q. B. 161. It seems strange to hold 
that the section applies where the defendant appears, for 
there is nothing to shew that he may have a jury, and 
then the section enacts that the Judge's decision shall be 

(a) 9 DowK 469. 
A A ^ 
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Baa Court no bar to an action of trespass. Nowj whoever heard of 
an action of trespass being allowed to be brought for 
^^^ anything done under the judgment of a Court of com- 
NoBFAL. petent jurisdiction ? The section rather seems to con- 
template proceedings taken ex parte^ and not those of 
where the merits have been iully gone into, and judicially 
decided* I do not know, however, that .this afiects the 
present case, and with regard to the first point in it, 
there is no pretence for saying that if the rent does 
not exceed 60L, and there is no fine, that the Judge 
of the County Court has not jurisdiction under the ISSnd 
section, if the value be greater ; it matters not if the value 
be S0,000/., if the rent be under 602. and no fine ; as to 
the other point I will consider it 

Cur. atb. vulL 

On a subsequent day Judgment was delivered as 
follows :— " 

Kor. 18. PikTTESON, J. I disposcd of the first objection upon 

the argument, being clearly of opinion that if the rent 
did not exceed SOL it was immaterial how great the value 
of the premises. On the second ground, that a judgment 
had been already obtained, I felt some doubt whether 
upon the true construction of the 122nd section it would 
apply at all where the tenant appeared: but having 
looked at the rules and forms framed tmder the act, it 
would appear that the Judges who filmed them seem to 
have considered it did apply, and so it was held by 
my Brother Erle^ in the case already mentioned (o). 
I mu8t> therefore^ decide in conformity with that view, 
that the defendants appearance does not oust the jurist 

(a) Fmnm ». Noml, \T L. l, Q, B. 161. 
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diction of the Court Then, as to the efiect of the ^^ 0<^'»^ 
former judgmenti it seems to have been the intention ^ ^^ 
of the act that there should be an adjudication of the ^^f^^ 
righti and an order for the defendant to deliver up pos- Coeval. 
session forthwith, or in default a warrant is to issue 
forthwith to obtain possession within not less than seven, 
nor more than ten clear days. Here the drder was to 
deliver possession upon the 31st of December^ and that 
order was beyond the jurisdiction of the Judge ; but after 
this the landlord proceeded agfuUi and now the objection 
is made by a sort of plea of judgment recovered, and no 
doubt, generally speaking, that would be a good answer. 
If a judgment is pronounced in the Superior Court, it 
matters not in such cases whether it is good or bad, as it 
may be reviewed by a writ of error, but in such a case as 
this there is no possible way of reversing the former 
judgment; and I think, therefore, the landlord had no 
right to treat it as a nullity* It would, indeed, be very 
strange if there should be a judgment upon which the 
landlord cannot act, and which, nevertheless, prevents 
him from recovering his premises. As the judgment, 
therefore, was a nullity, the landlord was justified in so 
treating it, and in proceeding again as he had done. The 
rule must be discharged. 

Rule discharged, with costs. 
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Nov. 23. Doe dem. Poole against Willeb and Others. 



llHiere a party ^HIS was a rulei Calling on the lessor of the plaintiff 

■eaks to be let ^ 

in to defend in in an ejectment to shew cause why the judgment 
canul ejector, which had been signed against the casual ejector, and all 
conMntnde, subsequent proceedings, should not be set aside. It 
^S^ey ofAe apP«ared by the affidavite used in this case, that after the 
party, miut be gervice of the dechiration and notice to the tenant in 

deuTered with 

the plea of not possession, the landlord of the premises wished to be let 

guilty, and be 

annexed there- in to defend, and accordingly an appearance was entered 

to ; and if tbw 

be not done, for him to the action in the Master's Office. A plea of 
the plaintiff ^^t guilty was then delivered to the attorney for the 
mSdSJm' '®**<^^ o^ ^^^ plaintiff, and a copy of the consent rule left 
the caso^ at the same time, which was not signed by the defend- 

eiector, al- ' ^ j 

though an a]>- ants* attorney. The attorney for the lessor of the plaintiff 

pearance has n 

fact been en- treated this as a nullity, signed judgment against the 

tered at the 

Master's Office casual ejector, and issued execution thereon. The present 
sMking^toSe ^ule having been obtained, 

let in to defend. 

Lush and Prentice now shewed cause. The judgment 
which has been signed in this case is perfectly regular, 
and the Court will not set it aside. The rule of HiL 
Term, 1 Fict., by which the practice of filing the consent 
rule with the Master was done away with, requires that 
the consent rule, and not a copy merely, shall be deli- 
vered to the attorney of the lessor of the plaintiff with 
the plea, — it is to be annexed to the plea; that was not 
done in this case : a mere copy, unsigned even, was left ; 
so that' in fiict there is no consent rule. The consent 
rule is all important, for it is the only document by 
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which a real plaintiff and defendant are substituted for 
the fictitious ones ; and if the defendant proceed without 
first entering into and delivering the consent rule, the 
whole proceedings are void; Doe dem. Bumham v. 
Lever (a); Doe dem. Blayney ▼• Savage (b). Then 
again, how is the plaintiff to obtain his costs against a 
real defendant except by the consent rule? In practice 
also the consent rule must always be shewn to the 
Master before the appearance is allowed to be entered, 
and if the consent rule is insufficient, the lessor of the 
plaintiff may sign judgment; Doe dem. FalmmUh v. 
Aldereon (c) ; Doe dem. Hunchecome v. Roe (d). Then 
if we are regular in signing our judgment, the Court will 
not now let the landlord in to defend even upon payment 
of all costs, but, if he has any title, leave him to bring 
ejectment 



Ait7 Cowrt 

1848. 

' ■ 'I 

Doe dem. 
Poole 

WiLLEB 

■iidOthon« 



r. Chambers, Q. C, and M^Iniyre, in support of the* 
rule. The judgment in this case was improperly signed. 
It is clear that the consent rule has been entered into, for 
the Master would not have allowed the appearance to be 
entered for the landlord, unless the consent rule were 
first shewn to him ; and the copy was no doubt left with 
the plaintiff's attorney by mistake. How can the lessor 
of the plaintiff regularly have judgment against the casual 
ejector when the landlord has been let in to defend, has 
entered into the consent rule, and has entered an ap- 
pearance on the record ? As this appearance has been 
entered, the landlord is in Court in the action, and the 
lessor of the plaintiff has no right to sign judgment 



(a) 13 Bi. & W. 688. 
(ft) 4 Q. B. 416. 



(e) 4 Dowl. 701. 
{d) 2 Dowl. & L. 96. 
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Btui Qnvi. against the casual ejector until the appearance which has 
______ ^^^ entered is set aside. The proper course for the 

^oouT ^^^^^ ^'^^ ^ ^^^^ adiopted was, to apply to the defend- 
•- ants* attorney to deliver a proper consent rule, and if 

WiLLBS 

and OUmti. that was not donci to apply to the Court to set aside the 
appearance as irregular. At all events this is a case 
where, upon the facts, the Court will let in the landlord 
to defend on payment of costs. Merits are sworn to, and 
it is evident that the non-delivery of the consent rule is a 
mere slip. They cited Doe dem. Cox v. Brown (a) ; 
Aiamt on Ejeet. 2S2, 4th ed. 

Pattesom, J. The defendant is altogether wrong, 
even upon his own shewing, for the rule oiHUary Term, 
1 VicU^ orders that ^* the plea, with the consent rule," 
and not a copy of it, "be delivered in like manner 
as pleas in other actions," the defendants' appearance 
being first entered with the proper officer as heretofore. 
It has been said that the defendant is in Court in the 
action by entering an appearance ; but how can that be 
said« when he does not shew that he has consented to 
being made defendant by entering into the consent rule. 
Could you hind him to pay costs ? Clearly not. The 
consent rule is a part of the machinery of this action, to 
make a real person the defendant instead of a nominal 
4>ne. The delivery of a piece of paper purporting to be 
« consent rule, but wilhout any signature to it, is a mere 
nullity ; and although it is argued that in all probability 
A proper consent rule was shewn to the Master when the 
Appearance was entered, yet as that was not delivered 
ihe plea, it amounts to nothing, and the judgment 

<«) « Oowl. 470. 
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was therefore regular. But as I think it was a mere Baa Comru 
•Ii(H I think the landlord ought to be let in to defend on *^*°* 

payment of all costs. ^l^ 

Rule accordingly. ^^^ 

andOtben. 



Grandin against M addans. Not. 33 & 25. 



npHIS was a rule calling on the plaintiff to shew cause The defendant 

why the judgment signed in this cause, and why acer- tratoSftoT 
tain order of Mr. Baron Alderam dismissing a summons tow debt 
to set aside the judgment should not be rescinded The ™^^°^' 
fiicts of this case, as disclosed by the affidaviu, were, ^^d thereoa 

'' ' ^ wifhoattn 

that a writ had been issued and served on the 7th of appMnnoe 

being first 

July. On the 17th oiJuly the defendant consented to a entered for the 

defendant. 

Judge's order to pay the debt and costs by instalments, JEr€U,that 
102. on the 9th of August, the residue on the 19th. imgiiUrU^ ^ 
Default being made in payment of the first instalment, ^^/ih^. 
judgment was signed on the ISth otAugmt, no appearance ^^°'^^]]j^^ 
ha ving ever been entered for the defendant. On the 16th ^!^^. 
oi August notice of taxation was given, which was attended ^^ ^fwid 

bj the defend- 
on the 15th by the defendant's attorney, when the bill of ant^s attomej 

costs was produced before the Master, and did not contun tended the 
any item for entering on the appearance for the defendant, ^octs, and 
At the taxation the defendant's attorney asked the plain- Jlf^y ^Iif ^a 
tiff's attorney for time to pay the debt and costs, which ^^ ^^ 
was agreed to by the plaintiff's attorney. On the 17th The wil of 

cottf prodocod 

o{ August a summons was taken out before Mr. Baron before the 

^ Master at that 

time not con- 
taming any charge for entering an a|>pearance being a suiBcient notice to him that no 
■ppeannm had been entered. 

Hi^grf. Whether Thompson «. Beck, 4 Q. B. 759, can, since In Re Streetton, U M. h 
VIT. 806, be supported to its foil extent, dfdnkuUe PattesoHt J. 



844 MICHAELMAS TERM, 

Boa Comi. AUersoHf the Vacation Judire, to aet aside the judgmeBt 

^^^* as irregulaTi on the ground that no appearance had been 

OftAKDiN entered for the defendant On the 18th thia anmmons 

Vm 

Maddanb. vaa heard and dismissed. On the 19th a second sam- 
mons was taken out to rescind the firstf and to set aside 
the judgment ; this summons was also dismissed on the 
SOth. On the 6tb of November the present rule was 
obtained. 

Ko?. 23. Wood now shewed cause, and took a preliminary objec- 

'"'^ tion to the rule, on the ground that as the defendant had 

taken out a second summons before Mr. Baron Aldereom^ 
he had put him in the place of the Court, and thereby 
precluded himself from now coming to the Court to seek 
to reverse the Judge's decision. This doctrine is clearly 
laid down by Lord Denman^ in Thompean v. Beck (a) ; 
he also cited Tadman v. Wood{b), and I%omae v. 
Evans (c). 

Pearson^ contrik, contended that 7%onipson v. Beck 
could not now be supported to its full extent, its applica- 
tion having been explained and much limited by In Be 
Streetton (d), in which it was cited and commented on. 
In that case Alderson, B., says, that ** the general rule 
is that the parties may always appeal from a Judge at 
Chambers to the Court, unless precluded by act of Par- 
liament or their own act" Now there is nothing to 
shew that in this case the defendant has precluded himself 
from coming to the Court. In Thompson v. Beck, the 
parties agreed to put the Judge on the second application 

(a) 4 Q. B. 7^. (c) 9 M. & W. 829. 

(6) 4 A. &C. 1011. (d) 14 M. & W. 806. 



Xn. VICTORIA. 8*6 

to him in the place of the Court, which was not done in ^^f*" 
this case. . — 



OftANBDI 
MAOtDAirS. 



Patteson, J. I will consider this point, for if I 
decide in favour of the objection, it will not be necessary 
to go into the other question. 



On a subsequent day, Mr. Justice Pattbson said that No?. 25. 
as the facts of the present case were not precisely the 
same as those in Thompson v. Beck^ and as he had some 
doubt as to whether that case could be supported to its 
fiill extent, he would bear the present case on the 
merits. 

Wood shewed cause. In this case the decision of Mr. 
Baron Alderton was that the application to set aside the 
judgment was too late, and that it bad been waived by 
the attorney of the defendants having attended the taxa- 
tion, and asked for time to pay the debt and costs ; and 
as this was a question of fact peculiarly for the Judge in 
his discretion to decide upon, the Court will not now 
review his decision. This laid down in Lane v. NeW" 
man (a), which recognises the case of Tadman v. Wood (i), 
with regard to the judgment being signed without an 
appearance having been first entered for the defendant. 
That is an irregularity merely, and not a nullity ; Hato^ 
kins V. HasseU{c). That case also decided that the 
omission of any charge in the bill of costs produced 
before the Master for entering an appearance for the 
defendant was a sufficient nodce to him, through his 



(a) 1 Bvl Court Bop. 93. (6) 4 A. & E. 1011. 

(c) 12 Bl & W. 776. 
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Bau Comi. attorney, that no appearance had in fact been entered ; if 

- . ^^* 80, the asking for time to pay the debt and costs, after 

^^^^^ notice of the irregularity, is a sufficient waiver thereof 

Maddans. He also cited fFOKaiiw v. iS^roAan (a> 

Pearstm, in support of the rule. The judgment having 
be^n signed in this case without an appearance having 
been first entered, is not, as argued on the other side, 
a mere irregularity, but is a nullity. This is expressly 
decided in Roberts v. Spurr (ft). No doubt ffawkim v. 
HoiseU is rather against me, but it may be distinguished, 
for there the defendant himself attended before the Judge 
to obtain the order to stay the proceedings, and Roberts v. 
Spurr was not referred to by Mr. Baron Parke in his 
judgment in that case. The mere attending taxation has 
been held to be no waiver of a judgment wrongly signed; 
Archer v. Oarrard(c) ; and it \i not shewn that we knew 
of the irregularity when we attended the taxation to ask 
for time, and we cannot be held to waive an irregularity 
unless it is shewn that we were aware of it He 
also cited Stephens v. Lowndes (cQ, and Richardson v. 
Daly {e). 

Patteson, J. It certainly was held in Roberts v. 
Spurr t that signing judgment without first entering an 
appearance was a nullity. This is a very strong authority 
for the defendant, but then comes the more recent case 
of Hawkins s. Hassell, which is a very similar one to the 
present. In that case the parties had been before a 
Judge, and had consented to an order for payment of the 

(a) 1 N. R. 309. (c) 6 Dowl. 132. 

(6) 3 Dowl. 55). . (</) 3 D. & L. 205. 

. (0 4 M. & W. 384. 
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debt and costs ; and there it was held that the defect of Bail C^urt. 
not entering an appearance before signing judgment was *^^' 
only an irregularityi and not a nullity* Now, as this ^^^^ 
is the more recent case, I think I am bound by it, and ^Uboans. 
mast hold this to be an irregularity merely. Then comes 
the question of whether the irregularity has been waived ; 
and as to that, Hawkins v. HasseUis also a distinct autho- 
rity, and so t must be bound by it. With regard to 
Archer v. Garrardf which was cited in support of the 
rule, that case is no authority in the present, as the 
objection there relied on was a nuHity, and not a mere 
irregularity ; it was such a judgment as could not stand. 
I think, therefore, that if tl\e objection relifed on in this case 
is to be taken as an irregularity, it must be taken to have 
been waived by the defendant's attorney having, while 
attending the taxation, asked for time to pay the debt 
and costs, for be must at that time have known, or be 
taken to have had distinct notice of the irregularity relied 
on by the omission of any charge for entering ah appear- 
ance for the defendant in the bill of costs then produced 
before the Master. Time, it appears, was given, and the 
execution stayed. I think, therefore, that the irregularity 
was waived, and that the rule must be discharged, and 
being an appeal from a Judge, with costs ; but I decide 
this case quite irrespective of the case of Thompson v. 
Beck, which I rather think cannot be supported to it» 
foil extent. 

Rule discharged, with costs* 
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The I23nd JN Trinity Term, M. Lhyd obtained a rule nisi for a 
raTio FtdL prohibition to be directed to the Judge of the County 
Coumy^rts* ^^^ of Carnarvonshire and the plaintiff to restrain them 
'^Sw OT?*^e '^^"^ fiif thcr proceeding in this cause. The facto were 
ordinwy reU- the following. One Oiven Williams, being the owner in 

tioDship of 1 • •/•» • 

landlord and fee of a certain tenement, mortgaged it to the plaintiff, in 
does not apply the year 184S, for a certain term of years. Owen Wil- 
ttor4<«or and Hams afterwards, in the year 1846, conveyed his equity 
"^Aowae ^^ redemption and reversion to his son, who remained in 
bavu^been poHsessiou until hiB death, after which his widow, the 
County Court present defendanti continued in possession. In May, 

•■^ rw vv^^v^F ^^MB aia^^0 

27th ciMtt^, a 18^(8, the defendant received a summons under the ISSnd 

mle nUi for a 

probibition was section of the 9 & 10 FicL c. 95 (a), (the County Courts 

obtained on 

theSthof JioM 

following, and (et) This section enacts, " That where and so soon as the term and 

Bonred on the interest of the tenant of any house, land, or other corporeal h e re di t am ent, 

ftn, Dot execii* 

tion was com- ^Im'^ the valne of the premises or the rent pi^able m respect of sodi 

pleted on the tenancy did not exceed the sun of fifty pounds by the year,and upon iriiidi 
y°! iwT^K BO ^^ *^1 ^v® l>c^ P>dd, shall have ended, or shall have been ddy 
cation was not determined by a legal notice to quit, and such tenant, or if such tenant do 
too late. noi actually occupy the premises or occupy only a part thereof any person 

by wkom the same or any part thereof shaU be then aotnaUy oconpied» shall 
neglect or refuse to quit and deliver up possession of the premises, or of 
such part thereof respectively, it shall be lawful for the landlord or his 
agent to enter a plaint ih the County Court to be holden under this act, 
and thereupon a summons shall issue to the person so neglecting or rsAiiiqg, 
and if the tenant or occupier shaU not thereupon appear at the time and 
place appointed, and shew cause to the oontraiy, and shall still neglect or 
refuse to deliver up possession of the premises or of such part thereof of 
which he is then in possession, to the said landlord or his agent, it shall be 
lawful for such landlord or agent to give to the Court proof of the holding 
and of the end or other determination of the tenancy, with the time or 
manner thereof, and where the title of the landlord has aoerued since the 
lettmg of the premises, the right by which he clanns the possession, and 
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Act), calling upon her to shew cause why she shoald not ^^ ^^""^ 
delmr up possession of the premises to the plaintiffi 
Upon the hearing of the plaint upoQ the 87th of May^ 
the Judge gave judgment in favour of the plaintiff, and 
ordered possession to be delivered within a month, unless 
the mortgage money was sooner paid ; but on the attorney 
for the defendant intimating that a prohibition would be 
applied for, the Judge ordered execution to issue at the 
earliest period allowed by the act. The present rule 
was drawn up upon the 5th of /t«M, the warrant of pos- 
session was executed upon the 6th, and the rule itself 
was served upon the 7th of the same month* 

Weliby shewed cause. First; the application is too 
late, inasmuch as execution has already been had, even 
before the service of the rule, and nothing therefore 
remains to be prohibited. S^ondly ; the defendant was 
in possession of the premises either as tenant to the 
plaintifl^ or as a person occupying without any right, in 
either of which cases she would be within the terms of 
the ISSnd section, and the Judge would have jurisdiction. 

Morgan Lloffd, in support of the rule. First; it was 
not the fault of the defendant that the rule was not served 
before possession was actually given to the plaintiff; she 
came to the Court at the earliest moment : nor is it too 
late to come for a prohibition after execution, particularly 

19011 proof of aerrioo of the gamiiioiii» and of llie negleet or rafasal of tlM 
tenant or oocapier as the caie may be, H thall be lawftd for the Judge to 
imie a wamnt under the wal of the Court to any bailiff of the Court, 
requiring and anthorising him within a period to be therun named, not le» 
than seren nor more than ten dear days from the date of such warranty to 
give possession of the premises to such landlord or agent, &c 
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BaU Qmrt if there be anything capable of being restored ; Htzher^ 

^^^ berfi Nat. Brev. 46; Eoberts v. Humby (a). Secondly, 

Jones ^q statute only applies to cases where an actual tenancy 

Owen. ezistSi and not to cases of merely constructive tenancies. 

There must be a term or a tenancy determinable by a 

notice to quit, and it must appear that the term has 

ended, or the tenancy determined, by a notice to quit, 

otherwise the County Court has no jurisdiction. 

Pattbson, J. This case is clearly not within the act, 
which obviously refers to cases between landlord and 
tenant [His lordship here referred to the ISSqd sect] 
The section clearly contemplates alone the ordinary 
relationship of landlord and tenant, and not that of mort- 
gagor and mortgagee. The County Court had, there* 
fore, no jurisdiction whatever. Then as to the question 
of whether or not this application was made in time. 
The rule was obtuned on the 5th of Junef the execution 
being on the following day ; therefore I think the de- 
fendant came as soon as she could, and was in time. As, 
thereforis, there was a total want of jurisdiction, the rule 
must be absolute. 

Rule absolute. 

(a) 3BL&W. 130; 3 Init 002. 
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ACTION. 
See County Courts. 

AFFIDAVIT. 

See JUDOMEHT AS IN CASS OF A 

Nonsuit. 
County Courts. 
Nind T. Rhodes, 226 

Semble, on a motion for the dis- 
charge of a prisoner on a return to a 
habeas corpus who is not in custody 
under a commitment or detainer on 
any "criminal or supposed criminal 
matter, or for debt or any process 
under civil suit," affidavits may be 
used to shew facts not apparent on 
the &ce of the warrant. 1% the matter 
of Martin, ZZ 

AMENDMENT. 

1. A defendant pleaded not guilty 
to an indictment for libel, removed at 
his instance into this Court by certio- 
rari. His clerk in Court made up 
the plea roll, and in inserting the con- 
tinuances from Term to Term, entered 
a venire facias juratores, as issuing in 
Hilary Term, 1843, returnable on 
the 16 th of ^prilf he omitted the 
years for all the continuances, and 
omitted the continuances for Easter 
Term, 1844, to Trinity Term* In 
Michaelmas Term, 1845, the de- 

VOL. II. 



I fendant entered a retraxit of his pleaf 
and was sentenced to be imprisoned^ 
He brought error on the judgment, 
and assigned for error that die 16th of 
AprU was a Sunday, that the years 
were omitted, after the months, and 
that the continuances before mentioned 
were omitted. 

Held, first, that the Court had 
power at common law to amend the 
roll by issuing a venire facias juratorea 
now, as for Hilary Term, 1843, re- 
turnable in Easter Term, 1843, not on 
a Sunday, and correcting the roll ac- 
cordingly, and by inserting the years 
after the months, and the omitted con- 
tinuances. Secondly, that even if the 
Court had no such power at common 
law, still the earlier statutes on the 
subject of amendments, which do not 
except indictments, would authorise 
such amendments. Reg, v. Gregory, 

47 

2. When leave is given to amend 
on payment of costs, such payment is 
a condition precedent. 

Interlocutory costs may be set off 
against each other, although no ex- 
press leave is ^ven for the purpose. 
The defendant having demurred to 
the declaration, and demanded a 
joinder in demurrer, a Judge gave the 
plaintiff leave to amend on payment 
of costs ; the order not having been 
immediately drawn up, the defendant 
signed judgment of non pros, which 

B B 
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was afterwards set aside, with costs. 
The plaintiff's costs of setting aside 
the judgment of non pros were taxed 
at 3^ 11«. 6d,f and the defendaat's 
costs upon the demurrer and amend- 
ment at 6L 19«. 6d., for which amount 
the Master made his allocatur ; but it 
was immediately afterwards disco- 
vered that 4s,, which had been taxed 
off had not been deducted, which if it 
had would have caused the allocatur 
to have been less by that sum. This 
fact was, however, not mentioned to 
the Master. Subsequently the de- 
fendant's clerk was tendered the ba- 
lance of costs, deducting the 4f., and 
an amended declaration was thereupon 
left, and the defendant not having 
pleaded thereto in due time, interlo- 
cutory judgment was signed. 

Held, upon motion to set aside the 
judgment for irregularity, that the 
plaintiff ought to have tendered the 
balance according as it appeared by 
the allocatur, and that he was not 
justified in taking upon himself to set 
it right, and that inasmuch as he had 
not tendered the costs so appearing to 
be due by the allocatur, the defendant 
was not bound to have taken any 
notice of the amended declaration, and 
so the judgment was irregular. Levy 
V. Drew, 142 

APPEAL. 

See Bastardt. 
Lunatic 

1. An appeal against an order of re- 
moval was entered and respited at the 
Midiummer sessions, and in due time 
before the Michaelmas sessions a no- 
tice to "enter, prosecute, and try" 
the appeal at such Michaelmas ses- 
sions, together with the grounds of 
appeal (the whole forming but one 
document) was served upon the res- 
pondent parish. After the service of 
such notice, the attorney for the ap- 
pellants, fearing that the notice might 
be vitiated by Uie introduction of the 



words " to enter," got it back, and 
tore off the first page, which he re- 
wrote, omitting the words " to enter," 
and introducing a notice of withdrawal 
of the original notice. He then at- 
tached the new page to the rest of the 
original notice, and re-served the no- 
tice and grounds so amended without 
' again procuring the signatures of the 
appellants* At the trial these fitfts 
appeared, but there was no evidence of 
the time of the service of the second 
notice. 

Heldt that the introduction of the 
words " to enter" did not vitiate the 
first notice : that the alterations made 
by the attorney after the notice was 
signed were such as he was justified 
in making: that the second notice 
was a suffident abandonment of the 
first, and that, as the time of service 
was not proved, the aessioas were 
right in dismissing the appeal, on the 
ground that the notice was not suffi- 
ciently proved. Reg. v. The JiuHces 
of Somersetshiref 62 

2. On the 26th of JlforeA, 1846, an 
order was made by two justices for 
the removal 6f O. O., his wife and 
children, under which O. 0. was re- 
moved alone on the 22nd of AprU^ to 
the appellant parish, and delivered to 
the overseers. No appeal was entered 
against this order or removal. G. G, 
returned to the parish from which he 
had been removed, and on the SSrd of 
December, again becoming chaige- 
able, he was again, removed to the 
appeUant parish, together with his 
wife and children, under the same 
order. An apjieal was then entered 
against the removal at the Januanf 
sessions, and respited until the Easter 
sessions, when the Court of quarter 
sessions refused to hear it, as entered 
too late. 

Held, that the sessions were right 
in reftising to hear the appeal, and 
that the appellants were bound to 
appeal, either on the service of the 
order of removal in Mareh^ 1846, or 
on the removal of O. G. under the 
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order in AprH. Reg* v. The JnHiees 
ofDurhaniy 120 

8. An order of removal was made 
on the 2nd of September ^ 1846, and 
no notice of appeal having been 
served, the paupers were removed. 
At the ensuing Miehaeltnas sessions 
an appeal was entered and respited, 
and at the subsequent Epiphany see* 
sions, an application was made for a 
further respite, to the Eaeter sessions, 
on the ground that the appellants 
had not been enabled to get a mate* 
rial witness until the 24th of Z)e- 
eemheTf and consequently too late to 
give notice of appeal, and no notice in 
&ct having been given. The sessions 
directed &e appellants to give the 
other side notice of the application, 
and to renew it on a subsequent day, 
which was accordingly done, when the 
respondents objected to the appeal 
being further respited, on the ground 
that as no notice of appeal had been 
given, the sessions had no functions 
ftirther to respite; it was, however, 
agreed by the parties, that the appeal 
should be respited to the Easter ses*- 
sions, upon payment of the costs of 
the day, without prejudice to the oh* 
jecdon taken by the respondents. 
Before the Eaeter sessions, noticijBand 
grounds of appeal were duly served, 
and on the appeal being odled on, 
the respondents renewed their objec* 
tion, and the sessions, thinking the 
objection sufficient^ dismissed the ap* 
p«J. 

Heldf on a motion for a mandamus 
to enter continuances and hear, that it 
was a matter within the discretion of 
the sessions to have ftoher respited 
or not, but that as they refused to 
hear the appeal on the ground that 
they had no power to respite, and as 
it appeared that if they had thought 
that they had the power they would 
have respited, they were wrong, and 
the rule for the mandamus was made 
absolute. Reg. v. The Jtutkes of 
Lancashire, 153 

4. An appeal against a poor rate 

B B 2 



having been entered and respited, and 
notice of trial given^ it was afterwards 
countermanded, and the sessions on 
the application of the respondents (the 
appellants not appearing) dismissed 
the appeal, with costs, by an order in 
the following form : " Surrey, to wit. 
At the General Quarter Sessions of 
the peace of our sovereingn Lady the 
Queen, holden at St, Mary, New^ 
ingtony on Tuesday, the 4th day of 
January, 1848. Whereas, at the last 
Creneral Quarter Sessions of the peace 
holden in and for the county of Sw" 
rey, appeal was made unto this 
Court,'' &C. The order then recited 
other &ct8, and dismissed the appeal, 
and concluded, ''and it is fiirther 
ordered that the said appellants do 
forthwith pay to the said respondents 
the sum of 115/. costs. Upon a 
motion for a certiorari to bring up 
the said order in order to quash it for 
defects upon its face. Heldf first, that 
the order was not bad for giving the 
before mentioned amount of costs, 
although it was sworn to be the prac- 
tice of the sessions to give only 
nominal costs upon such occasions, 
and that the appellants not being 
present did not affect the case. Se- 
cond, that the order sufficiently shew-* 
ed that the sessions were holden in 
and for the county of Surrey. Third, 
that it sufficiently appeared that the 
term '' costs" meant the costs of the 
appeal. Ex parte The London, 
Brighton, and South Coast Railway 
Company, 265 

ARBITRATION. 

A particular of set-off for 201. I2s.6d., 
was in the following form : ** To fit- 
ting up a shop in A. street, with one 
pair of glass doors, fanlight, lock, 
bolts, and hinges, to a partition to 
ditto, and moulding, all complete, and 
fitting up shop-window with glass 
case and linings, and sundry work, 
nails," &c. On the hearing of a 
reference of the cause before a legal 
arbitrator, the value of all the sped- 
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fied work named in the pardcolar was 
proved to be worth 9^., but under the 
words in the particular, '^ sundry 
work, nails," &c., the arbitrator (sub- 
ject to the opinion of this Court,) ad- 
mitted evidence of other work done 
about the premises, to the amount of 
10/. 1*. 

Heldf that the evidence was rightly 
received by the arbitrator, and that if 
the plaintiff was misled or taken by 
surprise by the particular, he should 
have asked for an adjournment of the 
reference, to have enabled him to 
answer the evidence as to that claim. 
Easthum v. Tyler ^ 136 

ATTORNEY. 

1. The attorney of a plaintiff, who 
proceeds to execution in an action, is 
not personally liable tq the sherifi's 
officer for levy and caption fees, un- 
less he appoint the particular officer 
as special bailiff. 

SendiUi the mere writing of the 
name of a particular officer on the 
back of a writ of fi. fa. or ca. sa., in 
the place where the directions to levy 
or arrest are written, coupled with a 
letter by the plaintiff's attorney, di- 
recting the particular officer to hold 
possession after a levy, is not suffi- 
cient to constitute an appointment as 
special bailiff. Seal v. Hudion^ 55 

2. An attorney who passed his ex- 
amination, and was admitted in Easier 
Term, 1846, neglected to procure a 
stamped certificate to practise within 
twelve months from the date of his 
admission, as required by Reg. Oen. 
Easter Term, 1846, made under 6 & 7 
VicL c. 73. Under special circum- 
stances the Court dispensed with his 
giving the requisite notices to enable 
him to apply to the Court on the last 
day of Term, for leave to take out his 
stamped certificate, and allowed him 
to take it out at once, without pay« 
ment of any arrears. Ex parte Wey^ 
moutht 102 

8. Where an attorney who had 
ceased to practice, and renew his cer- 



tificate for several years, gave the 
notices provided for by R. 6^ £• T., 
1846, whereby he would have been 
at liberty to have renewed his certifi- 
cate in the Vacation of the present 
Term, applied to the Court to be per- 
mitted to renew his certificate at once, 
on the ground (explained) that it was 
of great importance to him to be at 
once so permitted ; the Court refused 
tlie application, as the permission 
sought would entirely defeat the ob- 
ject of the rule. Ex parte Bame^ 

156 
4» A rule nisi was obtained, calliog 
on an attorney to pay over a sum of 
money to his client, which he had 
received for him in the course of the 
cause for the compromise thereof, and 
the afiMavit on which the rule was 
obtained was entitled *' in the matter 
of*' the attorney. Heldy that the affi- 
davit was correctly entitled. Ex 
parte Randall^ 294 

BAIL. 

See Writ of Error. 

1. Where an action originally eora- 
menoed in the Lord Mayor*s Court 
by attachment, was removed into 
the Queen^s Bench by certiorari, 
when the defendant paid money into 
Court in lieu of putting in bafl, and 
the defendant subsequently obtained 
a rule, calling on the plaintiff to give 
security for costs, on the ground that 
he had left the country, and no further 
step was taken in the suit for two 
years, the Court made absolute a rule 
calling on the plaintiff to put in the 
security for costs within a fortnight^ 
or that the defendant should be at 
liberty to have his money which he 
had paid into Court in lien of bail 
paid out of Court to him. Tassie v. 
Kennedy, 278 

2. The defendant having been ar- 
rested upon mesne process, gave bail 
to the sheriff, but before the expiratioa 
of the time for potting in bail to the 
action^ he died. A rale nisi 
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afterwards been obtained, calling upon 
the pUuBtiff or his attorney to shew 
cause why the bail bond given to the 
sheriff^ should not be given up to be 
cancelled : Held, that the rule should 
also have called upon the sheriff, and 
was bad for not so doing. 

Semble, that if the rule had also 
called upon the sheriff, it would have 
been made absolute. Cook v. Lyneh^ 

291 

BANKRUPT. 

I. A bankrupt on his first exami- 
nation before the commissioner, was 
committed by him to the custody of 
the messenger of the Court (for giving 
unsatisfactory answers), in order that 
he might be brought before a Sub- 
division Court. On being brought 
before the Subdivision Court, and ex- 
amined by them, that Court com- 
mitted the bankrupt to Newgate, there 
to remain until he full answer made to 
the satisfaction of the Court, or of any 
of the commissioners. He was after- 
wards brought before the commissioner 
to whom ^e fiat in bankruptcy had 
been allotted, to pass his last exami- 
nation, when he was asked if he had 
any further statement to make. He 
replied he bad, and added one ilEict to 
his former statement, but which the 
commissioner told him did not in any 
way alter the case, and he was taken 
back to Newgate under the old com- 
mitment, the commissioner declining 
either to recommit or discharge. 

A habeas corpus being obtained, 
the return merely set out the warrant 
of commitment by the Subdivision 
Court. On a motion to discharge the 
bankrupt it was objected — 

Firstf that the return was bad, for 
not setting out the first examination 
before the single commissioner. 

Second^ that it did not shew that 
the Subdivision Court had been duly 
summoned and properly constituted. 

Thirds that the last examination of 
the bankrupt was not set out. 

Fourth, because on such last occa- 
sion the bankrupt should not have 



been taken back upon the old warrant 
of commitment, but should have been« 
taken to the Subdivision Court, again 
to have been dealt with by them. 

Held, first, that it was not neces- 
sary to set out the first examination, 
as the Subdivision Court did not act 
upon it, but were bound to form their 
own opinion of the conduct of the 
bankrupt, on his examination before 
them, and the bankrupt was com- 
mitted upon their warrant Second^ 
that as the Subdivision Court is a 
Court of Record, it was sufiicient that 
the return stated a commitment by 
such Court, without stating how it 
was constituted* Thkd and fourth, 
that as the statement made by the 
bankrupt on the last occasion did not 
alter the case, in the opinion of the 
commissioner before whom it was 
made, it was not necessary that it 
should be noticed in the return, nor 
was it incumbent^n the commissioner 
to remand the bankrupt, to be dealt 
with by the Subdivision Court, the 
commitment being a continuing one, 
until the bankrupt ** full answer make 
to the satis&ction of the commission- 
ers^ or some one of them." 

Semble* On a motion for the dis- 
chaige of a prisoner on a return to a 
habeas corpus, who is not in custody 
under a commitment or detainer, on 
any *' criminal, or supposed criminal 
matter, or. for debt, or any process 
upon civil suit," affidavits may be 
used to shew facts not apparent on 
the face of the warrant. In the matter 
of William Martin, 88 

2. By the 2 & 8 Vict. c. 41, s. 17, 
('* An Act for regulating the seques- 
tration of the estates of Scotch Bank- 
rupts'*), the Lord Ordinary is autho- 
rized to grant a warrant of protection 
and liberation from confinement to a 
Scotch bankrupt who has properly 
conformed; and by section 18, it is 
enacted that this warrant ** shall pro- 
tect or liberate the debtor from arrest 
and imprisonment in Great Britain 
and Ireland, and her Majesty's other 
dominions, for civil debt, contracted 
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previous to the date of the aequestra- 
tioD, bat such warrant of protection or 
liberation shall not be of any effect 
against the execution of a warrant of 
arrest or imprisonment in mediUUhne 
fugce^ or ad facHtm prastandumf or 
for any erminal ad'* The defendant 
who had such a warrant of protection 
was arrested whilst in Limdon^ at the 
suit of a creditor, (for a debt within 
the meaninfi^ of the foregoing section) 
upon a Judge's order, made under the 
1 & 2 VicU c 110, 8. 8» upon an affi- 
davit that the defendant was about to 
leave England^ and go to Scotland. 
Heldf upon an application for the de- 
fendant's discharge, that the going 
back to Scotland was not tifoga within 
the meaning of the act, which means 
an attempt to escape from the do- 
minions of Oreal Britainf and that 
the defendant was entitled to be dis- 
charged. M*Oregor v. Fukm, 237 

BASTARDY. 

1. When the person against whom 
a summons is obtained under the 

7 & 8 Viet* c 101, appears at the 
hearing, it is necessary that the order 
made upon him should state that the 
evidence was given in his presence 
and hearing, or the special circum- 
stances should be stated, shewing how 
it was that the evidence was not so 
given. 

An order of affiliation stated the 
appearance of the putative father, but 
the words " in the presence and hear- 
ing of the said," (as provided for by 
the schedule to Uie 8 Vict. c. 10;, 
were struck out« Heldf on a motion 
for a certiorari to quash the order, that 
the order was bad for this omission. 
Reg. V. The Duke of Orafion and 
Others^ 242 

2. In an appeal against an order of 
affiliation, the mother of the bastard 
child is a competent witness under 

8 Vid, c. 10, s. 6, to prove that she 
received due notice of appeal under 
7 & 8 Viet. c. 101, s. 4, *' the trial of 
the appeal*' commencing the instant 



the appeal is called on for hearing. 
Notice of appeal is <* process," within 
the meaning of 29 Car. 2, c 7, and 
therefore, where the adjudication on 
an order of affiliation was made on a 
Saturday^ Sunday was held to be ex- 
cluded from the computation of the 
twenty-four hours within which the 
notice of i^peal is to be given. The 
7 & 8 Viet. c. 71, s. 2, which gives to 
the adjourned sessions holden for the 
county of MiddleseXf power to try 
and determine appeals as if they were 
Qeneral Quarter Sessions, merely 
gives an optional jurisdiction to sudi 
adjourned sessions, and does not take 
away the right of an appellant to wait, 
and to appeal to the General Quarter 
Sessions, if he be in other respects in 
time in his appeal to those sessions. 
Reg. V. The Justices of Middlesex^ 

271 

BILL OF EXCHANGE. 

See County Courts (Zohrab o* 
Smith.) 

1 . To render a party to a bill of 
exchange (other than the acceptor) 
liable, some intimation should be 
conveyed to him, not only that the 
bill is dishonoured, but that he is 
looked to for payment. Where, there- 
fore, the defendant, who was the in- 
dorser of a bill, was informed, in the 
course of conversation with a person 
not a party to the bill, but who was a 
foreman to a prior indorsee, that the 
bill had been dishonoured, but there 
was no evidence that he had any 
authority to give this notice : Held 
no sufficient notice of dishonour. 
Eaet V. SmUh, 23 

2. A bill of exchange was drawn 
by A. upon and accepted by fi., for 
the accommodation of A.^ to enable 
A. to take up a prior overdue bill, 
which had also been accepted by B» 
for the accommodation of A. B. did 
not owe any money to A.^ nor had he 
any of his effects in his hands when 
either of the bills were so accepted. 
The last bill was indorsed in blank 
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by A*^ and being dishonoared, the 
bolder thereof saed £•» the acceptor, 
upon it. C.9 an entire stranger to 
the billy paid the debt and costs to 
the bolder^ without either the autho- 
rity or knowledge of B.y and having 
obtained the bill, sued the drawer, 
^•, upon it, and obtained a yerdict. 
A rule nisi to enter a nonsuit, or to 
arrest the judgment, having been 
obtained on several grounds. 

Held^ first, that the bill was not 
functus officio by the payment of it by 
C, and that it might be given in 
evidence without a fresh stamp, as to 
exhaust the stamp, the payment must 
be by the party ultimately liable on 
the bill, as either the acceptor or the 
accommodation drawer. 

Second^ that the bill was not less 
an accommodation bill, because it had 
been given to enable the drawer to 
take op a former bill, which had been 
accepted by B. for the accommodation 
of A.^ and that therefore it was suffi- 
cient to describe it as a bill accepted 
by B* for the accommodation of A*^ 
which was the ultimate result of the 
transaction, without mentioning the 
prior bill. 

ThWd^ that want of notice of dis- 
honour of a bill by the acceptor is 
sufficiently excused by alleging that 
there were no effects of the drawer in 
the hands of the acceptor at the time 
when it was presented to him for pay- 
ment, that it was an accommodation 
acceptance, and that the drawer had 
sustained no damage by the want of 
notice of the non-payment of the, bill 
by the acceptor, without going, on. to 
deny that the drawer had auy reason- 
able expectation when he drew the 
bill that there would be assets of his 
in the hands of the acceptor at the 
time of the maturity of the bill. Tho- 
mas V. FenUm, 68 

3. It was averred in a plea to a 
count on an account stated that a bill 
of exchange was given " for and on 
account of and in payment and dis- 
chai^" of the debt, and the plea then 
went on to state that the bill so given 



was afterwards altered by the plaintift 
in a material part, so as to become 
ineffectuaL To this plea, the plaintiff 
replied, traversing the alteration of the 
note, upon which replication issue 
was joined, and at the trial the de- 
fendimt had a verdict. 

Upon a motion for judgment non 
obstante veredicto or a repleader, Heldf 
that the words " for and on account 
of and in payment and dischaige" are 
not equivalent, and do not amount to 
" satisfaction" or ** extinguishment" 
of the debt, and that judgment non 
obstante veredicto most be entered for 
the plaintiff. McDowaUY. Boyd, 29S 

BILL OF LADING, 

An assignee of a bill of lading who 
claims and receives goods under it, is 
bound by the terms of the bill of 
lading not only as to the amount of 
freight, but also for demurrage, if he 
do not unload the ship within the 
time limited by the bill of lading, 
according to the terms thereof, and 
there is a sufficient consideration arise 
on the claim of the goods by the con- 
signee, from which the law will infer 
a promise by the consignee to pay 
such demurrage as well as the freight. 
A document not legally admissible in 
evidence, was admitted to prove cer- 
tain &cts which were proved aliunde 
by legal evidence. 

Heldf no ground for a new trial. 
Stindt V. Roberts and Another, 212 

CHAMBERS (JUDGE AT). 
See Witness. 

COMMISSION TO EXAMINE 
WITNESSES. 

See Witness. 

CONSTABLE. 
See Vestry. 

CORONER. 
A coroner appointed under the 5 & 



358 



COUNTY COURTS. 



6 Wm. 4, c. 76, {the Mnnicipal Cor- 
poration Act,) is not a corporate 
officer within the meaning of the 
9 Anne, c. 20, and therefore the 
relator in a quo warranto, in which 
judgment has been giyen for the 
Crown against the defendant for exer- 
cising sach office of coroner, is not 
entided to his costs from the defend- 
ant nnder the latter act Reg. v. 
OrmehaWf 146 

COSTS. 

See Amendment. 
County Courts. 
Executor. 
Mandamus. 
Practice. 
Suggestion. 

COUNTY COURTS. 

1. Bills of exchange are within the 
129th section of the 9 & 10 Vict. 
c. 95, and are within the 128th sec- 
tion of that act, and therefore if the 
amount do not exceed 20^ the County 
Court has exclusive and not merely 
concurrent jurisdiction over them. 

Upon a motion to enter a sugges- 
tion to deprive a plaintiff who has 
obtained a verdict in one of the 
superior Courts in an action triable in 
the County Court of his costs, it is 
not necessary that the affidavit should 
negative the fact, that the Judge who 
tried the case had certified that it was 
fit to be brought in such superior 
Court; the fact of there being such 
certificate (if it really had been given) 
being peculiarly within the knowledge 
of the plaintiff, and if relied on must 
come from him. Nind v. Rhodes^ 

226 

2. By the 11 th rule of the rules 
framed by the Judges under sect. 78 
of the 9 & 10 Vict, c. 96, (County 
Courts' Act), it is provided, that in 
all cases where a summons to appear 
to a plaint shall not have been served 
personally, and the defendant shall 
not appear at the return day, it must 
be proved to the satisfaction of the 



Judge that the service of snch sam- 
mons has come to the knowledge of 
the defendant ten clear days before the 
said return day. Held^ that whether 
or not such sommons had been dnly 
served within the meaning of this rule, 
was a question entirely for the con- 
sideration of the Judge of the Coanty 
Court, and that this Court will not 
interfere with his discretion. ^ 

Heldt also, that it is the cause of 
aetiout and not the sufficiency of the 
service of the summons, which gives 
the County Court its jurisdiction to 
hear a given case. Zohrab v. Smiihf 

23 1 

8. The defendant was sued in the 
County Court, and the plaintiff ob- 
tained judgment, the cause not being 
tried by a jury. Subsequently the 
defendant moved for a new trial, and 
at the same time required that it 
should be tried before a jury. These 
applications were resisted by the plain- 
tiff, the Judge, however, gi'anted the 
application in both respects, on certain 
terms, inter alia, that the defendant 
should pay a certain sum to the plain- 
tiff for the costs of the application ; 
this sum being paid to the plaintiff, a 
new trial was had, when the jury 
returned a verdict for the defendant. 
Upon an application for a rule nisi 
for a writ of mandamus, commanding 
the Judge to give effect to the judg- 
ment pronounced by him on the first 
trial, on the ground that he had no 
functions upon an application for a 
new trial to direct that the case should 
be tried by a jury. Held, that the 
plaintiff by accepting the costs of the 
application for a new trial, had waived 
his right to object to the second trial. 
Sparrowe v. Reed, 240 

4. A cause was heard in the County 
Court, and the Judge pronounced his 
decision upon it in favour of the 
defendant, on a plea of the Statute of 
Limitations, which was entered by 
the officers of the Court in the register 
book, and the parties left th6 Court ; 
some days after the defendant received 
notice that the Judge had rescinded 
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his judgment, and adjourned the ease 
to the next Conrt, at which the de- 
fendant attended and protested against 
a further hearing. The Judge, how- 
ever, proceeded to give judgment in 
favour of the plaintiff, on the ground 
that the plea of the Statute of Limita- 
tions had heen pleaded without five 
days' notice having first heen given 
under the nineteenth rule of practice. 

Heldf on motion for a prohihition, 
that the Judge had exceeded his juris- 
diction, and that the rule for the 
prohibition must be made absolute. 

Semble^ that the Judge of a County 
Court may alter his judgment on the 
same day at the same Court, but not 
at his own Chambers, after the Court 
ia over. Jones v. Jones^ 281 

5. The jurisdiction of the County 
Court, under the 58th section of the 
9 & 10 Fiet. c. 95, is not ousted by 
a mere claim of title, the Judge must 
he satisfied that the title is in question, 
and he must inquire into so much of 
the case as to enable him to satisfy 
himself upon that point Where there 
are speciid pleadings, and the question 
is raised upon them, the Judge can go 
no further, but if the question is not 
raised upon the pleadings, the Judge 
has power to inquire into the case and 
decide whether the title is really in 
question, but if he is wrong and 
assume jurisdiction when the title 
really is in question, and the superior 
Court be of that opinion, a prohibition 
will be granted. LiUey v. Harvey, 

312 

6. Upon an application under sect. 
98 of the 9 & 10 Vict. c. 95, the 
County Court has jurisdiction, though 
the sum exceeds 20^. 

An action was brought in the 
County Court, and upon the hearing 
the defendant alleged that an action 
was then subsisting in the Court of 
Exchequer for the same cause. Upon 
this the Judge gave judgment for the 
plaintiff, but directed that payment 
should not be made until within one 
month after the decision of the cause 



in the Exchequer. The plaintiff after- 
wards discontinued his action in the 
Superior Court, and took out a sum- 
mons under sect 98 of the 9 & 10 
Fid. c 95, upon the hearing of which 
the former order was rescinded, and a 
fresh order was made. 

Heldy upon a rule for a pruhihitiouy 
that the proceedings in the County 
Court were regular and valid. Byrne 
V. Knipe, 329 

7. Under the 122nd section of 
9 & 10 Fict. c. 95, the Judge of a 
County Court has jurisdiction in all 
cases where the rent of the premises 
sought to be recovered does not exceed 
50/. per annum, and there is no fine, 
although the annual value may be 
much greater. A plaint was entered 
by a landlord to recover possession of 
premises wrongfully held over by his 
tenant under the 122nd section of 
9 & 10 Vict. c. 95. At the hearing 
judgment was given for the plaintiff, 
but possession ordered to be given on 
a certain day five months afterwards. 
The plaintiff treated this judgment as 
a nullity, atid some time afterwards 
entered a fresh plaint, and obtained 
judgment, a rule nisi for a prohibition 
having been obtained. 

Heldf that the first judgment was a 
nullity, as a warrant of possession had 
not issued forthwith upon it to compA 
the defendant to give up possession, 
and that the judgment in the second 
action was therefore quite regular. 
Fearon v. Norval, 333 

8. The 122nd section of the 9 & 10 
Fict. c. 95 (The County CourU* Act), 
contemplates only the ordinary rela- 
tionship of landlord and tenant, and 
does not apply to the case of mort- 
gagor and mortgagee. 

A cause having been tried in a 
County Court in W(Ue8 on the 27th of 
May, a rule nisi for a prohibition was 
obtained on the 5th of June following, 
and served on the 7th, but execution 
was completed on the 6th. Held, 
that the application was not too late. 
Jones V. Owen, 848 
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EXECUTION. 



DEED. 

See Waebakt ot Attornbt. 

1. A rale nisi for judgment against 
the casual ejector was obtained on an 
affidavit, which stated that the decla- 
ration and notice in ejectment had 
been served on the tenant in posses- 
sion by delivering the same to his 
daughter, on the premises, at ten 
o'clock, p. M., on the day next before 
the fint day of the Term. On shew- 
ing cause against the rule, affidavits 
were put in, denying that the notice 
had been read or explained to the 
daughter of the tenant when served 
upon her. 

Held^ that the rule must be abso- 
lute, there being a distinction between 
the service necessary where a rule 
NISI only is granted, and not a rule 
absolute, and that to enable the tenant 
in possession to discharge the rule, it 
would be necessary for him to have 
sworn in his affidavit that he did not 
understand what the declaration and 
notice meant until after the Term 
began. Doe d. Kenrick v. Roe, 250 
. 2. Where a party seeks to be let in 
to defend in the place of the casual 
ejector, the original consent rule, 
signed by the attorney of the party, 
must be delivered with the plea of not 
guilty, and be annexed thereto ; and 
if this be not done, the lessor of the 
plaintiff may sign judgment against 
the casual ejector, although an appear- 
ance has in fact been entered at the 
Master's office by the party seeking 
to be let in to defend. Doe d. Poole v. 
WiUes and Others, 340 

EVIDENCE. 
See Bill of Lading. 

EXECUTOR. 

When executors seek to be exempt 
from the payment of costs under the 
3 & 4 Wm. 4, c. 42, s. 31, in an 
action upon which as plaintiffs they 
have failed, they must shew that they 



were induced to bring the actioa 
through the wilful misrepreeeniaiiom 
of the defendant. Mere silence upon 
a defence, though under the circum- 
stances it led the plaintiffs to believe 
that there was no defence, is not such 
misconduct as will induce the Court 
to exempt the executors from oosta. 
Birkhead and Another v. Norths 9 

EXECUTION. 

In June, 1844, the defendant was 
arrested at the suit of the plaintiff on 
a ca. sa. on a judgment, and he went 
to the Queen's prison. On the 9Ui of 
September following, having filed his 
petition and schedvJe in the Court of 
Bankruptcy, pursuant to the provi- 
sions of the S & 6 Fict. c. 116, and 
the 7 & 8 Fict. c. 96, he obtained 
his interim order, and was released 
from custody. On the 1 6th of Oc- 
tobeTf he went up to the Court to be 
heard and examined, when the com- 
missioner, being of opinion that one 
of his debts was contracted in fraud, 
indorsed on his schedule, pursuant to 
sect 24 of the 7 & 8 Vict, c 96, a 
refusal to name a day for his final 
order. Upon this the defendant, who 
was not then in custody, left the 
Court, and remained at large until the 
28th of Awfuxt, 1847, when he was 
again taken at the suit of the present 
plaintiff, upon another ca. sa. upon 
the same judgment. 

Held, on motion to discharge the 
defendant out of custody, first, that as 
the defendant's interim order bad ex- 
pired, and no final order had been 
made, the plaintiff was at liberty 
again to take him in execution upon 
his unsatisfied judgment; secondly, 
that it was perfectly regular to do so 
by a second ca. sa. ; thiidly, that as a 
vrrit of execution had issued within a 
year of the judgment being signed, it 
was not necessary to have issued a 
sci. fa. before issuing the second ca. 
sa. ; and, fourthly, that under the 
provisions of sect. 24 of the 7 & 8 



INSOLVENT. 

Viei. e. 96^ the oommissioner could 
have remanded the insolvent into 
custody. 

Qy, Whether rach second writ of 
ca. sa. need be a special writ reciting 
the particular circumstances of the 
case ? Parker v. Bayley^ 161 

HABEAS CORPUS. 

See Bakkbupt. 

A writ of habeas corpus issued, at 
the instance of its mother, to bring up 
the body of an infant, aged nine years. 
On the return to the writ, it appeared 
that the mother of the child, who re- 
dded in India with a second husband 
(the step father of the child), had 
with him executed a power of attorney 
in /mIm, and directed it to certain 
persons in this country, authorising 
them to take possession of the infant, 
who was in the care and custody of 
eertain guardians appointed by its 
grandmother, who had left it certain 
property. The mother had corre- 
sponded with the guardians of the 
child, and expressed her satisfaction 
at the way in which it was treated, 
and it did not appear that she had 
ever expressed, or that there was any 
reason for, any dissatisfaction on her 
part as to the way in which the child 
was brought up. Under these cir- 
cumstances this Court refused to make 
any order to change the custody of 
the child, and discharged the rule. 
Ev parte Templer^ 169 

HIGHWAYS AND HIGHWAY 
RATE. 

See Vestry. 

INFANT. 
See Habeas Corpus. 

INSOLVENT. 

See Bankrupt. 
Execution. 
Sequestration. 
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INTERIM ORDER. 

See Execution. 

IRREGULARITY. 

See Laches. 
Practice. 
Writ of Summons. 

1. When a party seeks to set aside 
proceedings on the ground of irregu- 
larity, he should point out the first 
irr^nlarity. The defendant (who 
was in custody upon a ca. sa. issued 
in the action), moved to set aside the 
declaration and all subsequent pro- 
ceedings, upon the ground that he 
had never been served with process. 
Held^ that the motion should have 
been to set aside the appearance^ &c. 
Hardwickv. WardU, 17 

2. The defendant having consented 
to a Judge's order to pay debt of 
costs, judgment was signed thereon 
without an appearance being first 
entered for the defendant. 

Held^ that this was an irregularity 
merely, and might therefore be 
waived. 

Held also, that this irregularity was 
waived by the defendant's attorney 
having attended the taxation of costs, 
and asked for time to pay debt and 
costs, which was granted. The bill 
of costs produced before the Master at 
that time not containing any charge 
for entering an appearance being a 
sufiicient notice to him that no ap- 
pearance had been entered. 

Query, Whether Thompson r. 
Beck, 4 Q. B. 759, can, since In re 
Streetton, 14 M. & W. 806, be sup- 
ported to its full extent, dubitante 
Patieeon, J. Grandin v. Maddans, 

343 

JUDGE'S ORDER. 

See Witness. 

JUDGMENT. 
See Practice. 
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LUNATIC. 



JUDGMENT (AS IN CASE OF A* 
NONSUIT). 

See AvFiDAYiT. 

1 . Where, in the Qaeen's Bench, a 
rale for judgment, as in case of a non- 
suit, is discharged on a peremptory 
undertaking, it is the duty of the 
plaintiff to draw up the rule, take 
notice of its terms, and serve it on 
the other side. A rule for judgment, 
as in case of a nonsuit, was discharged 
on a peremptory undertaking by the 
plaintiff to try at the first sittings in 
Easter Term. The plaintiff did not 
draw up the rale or try pursuant to 
his undertaking. The defendant's 
attoraey drew up the rule, and served 
it on the plaintiff's attoraey (but too 
late to enable him to give notice of 
trial for such sittings after the service), 
and in Trinity Term obtained a rale 
for judgment as in case of a nonsuit, 
OB the ground that the plaintiff had 
not complied with his peremptory 
undertaking to try, and signed judg- 
ment A rale nisi having been ob- 
tained to set aside the rale and judg- 
ment thereon : 

Held^ that the judgment was re- 
gular, and that it was not for the de- 
fendant to draw up the rule, and serve 
it in time for the plaintiff to give no- 
tice of trial in pursuance of his peremp- 
tory undertaking, but that it was in- 
cumbent on the plaintiff to draw up 
the rale, and take notice of the con- 
dition upon which the rule, which 
would otherwise have been made 
absolute, was discharged. 

SembUf that the practice has been 
otherwise in the Common Pleas. 
LandeOs y. BaU, 110 

2. A Judge at Chambers has no 
power under the 13 Geo. 3, c. 63, 
8. 44, and 1 fVm. 4, c. 22, s. 1, to 
award a writ or commission to issue 
to take the examinations of witnesses 
in the colonies, but a motion must be 
made to the Court for the purpose. 
Clarke v. The £att India Company, 

319 



LACHES. 

The defendant executed a warrant 
of attoraey, authorizing judgment to 
be entered up for 110/. Judgment 
was in fact entered up for 200/., but 
execution was issued only for the sum 
secured by the defeazance. Held, that 
the judgment so signed was merely 
irregular, and not void, and under the 
circumstances of the case the defend- 
ant had waived the irregularity by 
his laches. 

Held also, that a ca. sa., in which 
nothing is claimed for interest, need 
not pursue the form referring to inter- 
est, as prescribed by the R. G., H. T., 
3 yict. Stopford v. FUzgerdU 27 

LUNATIC. 
See Writ of Summohb. 

!• An appeal against an order for 
the expenses of the maintenance of a 
lunatic pauper, made under sect. 62 
uf the 8 & 9 Fict c. 126, is subject to 
all the incidents of an appeal against 
an order of removal, one of which is 
the sending a copy of the examina- 
tions upon which the order is founded. 

An order was made under the fore- 
going section, and directed to *' The 
Treasurer of the Guardians of the 
Poor of the City of London Union," 
and was served on the assistant clerk 
of such board of guardians, on the 4th 
of December, 1815, but no copy of 
the examinations was sent. On the 
23rd of the same month, the relieving 
officer of the union paid for and ob- 
tained such copy, which had before 
been refused unless paid for. The 
next sessions were held on the 6th of 
January, but no appeal was entered ; 
but at the succeeding April sessions 
the churchwardens and overseers of 
the parish in which the lunatic had 
been adjudged to be settled, and which 
was within the said union, entered an 
appeal against the said order of main- 
tenance. This appeal was adjouroed 
to the July sessions, when, upon its 
coming on for trial, it was objected, 
on the part of the respondents, that 
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as the appellants had not appealed at 
the January sessions they were too 
late to appeal at the April sessions, 
and the justices being of this opinion 
dismissed the appeal. Upon a motion 
for a mandamus to bear the appeal, 

Heldj that a copy of the examina- 
tions should have been sent, and that 
as it was not sent, and not obtained 
until the 23rd of December ; the ap- 
pellants were not bound to have ap- 
pealed at the January sessions* and 
were in time at the April sessions* 

Heldf also, that the churchwardens 
and overseers of the parish in which 
the lunatic was adjudged to be settled, 
were proper parties to appeal, not- 
withstanding the order was not di- 
rected to them. lUg. v. The Justieee 
ofMiddUeex, 82 

2. An order for the payment of the 
expenses of the maintenance of a 
lunatic pauper was made by two jus- 
tices, pursuant to 8 & 9 Viei^ c. 126, 
upon the treasurer and guardians of 
the Union of M. B, At the next 
October sessions, counsel moved to 
enter and respite an appeal against 
the order, but the brief did not con^ 
tain any instructions as to whether 
the appeal was by the guardians of 
the union, or by the parish officers of 
the parish in which Uie settlement of 
the pauper was adjudged to be, but 
merely contained tJie order, indorsed 
" Market Bosworth v. Erie Shilton," 
and the clerk of the peace entered the 
appeal as an appeal by the guardians 
of the union of M, B. Notice and 
grounds of appeal were served on the 
lespondent parish, in the name of the 
parish officers of Market Botworth. 

At the January sessions the appeal 
was called on, and appeared to be an 
appeal by the guardians of the union 
of M, B.9 on which the respondents 
objected to the appellant's counsel 
being heard, as they were instructed 
on behalf of the parish officers ; they 
then sought to be heard for the guar- 
dians, when it was objected that there 
had been no notice or grounds of ap- 
peal delivered by the guardians, but 



only by the parish officers. The ses- 
sions held these objections good, and 
refused to hear the appeal. 

Held, that the sessions were not so 
clearly wrong as to justify this Court 
in interfering by mandamus. Reg, v. 
The Justices of Lancashire, 1 04 

3. The principle of giving notice 
to a party to be affected by an order 
of justices, does not apply to orders 
of removal. The order of settlement 
made under the 7 & 8 VieU c. 126, 
s. 58, (Pauper Lunatic Act), is to be 
considered as an order of removal, 
and subject to the rules applying to 
orders of removal, and therefore it is 
unnecessary to give any notice to the 
parties to be affected of an intention 
to apply for such an order. 

Upon an appeal against the order 
of maintenance, provided for by sect. 
62, the question of settlement may be 
gone into. Ex parte The Church- 
wardens^ S^e. ofMonkleigh^ 189 

MANDAMUS. 

1. It is now a general rule that the 
successful party to a mandamus is 
entitled on motion to his costs, and it 
is for the opposing party to shew 
special circumstances rendering the 
rule not applicable. No demand of 
costs is necessary before entitling a 
party to apply to the Court for them. 
Reg. V. The Justices of Cheshire, 186 

2. It is now a general rule, that 
parties who unsuccessfully oppose a 
rule for a mandamus are to pay the 
costs, and if there are special circum- 
stances in the case^ it is for them to 
establish that fact. Reg. v. The Jus- 
tkes of Cumberland and Reg. v. The 
Justices of Lancashire, 287 

3. A claimant to copyhold property 
who comes to the Court for a manda- 
mus to the steward of the manor, to 
compel him to grant inspection of the 
Court rolls, and admit the claimant as 
a copyholder of the manor, to enable 
him to try his right to the property he 
claims, must in the affidavit used in 
moving for the rule either swear posi- 
tively that he is entitled to the pro- 
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perty claimed, or set out his title or 
good grounds, for his belief that he is 
entitled to the property. It is not 
sufficient to swear that he " verily 
believes" that he is entitled to the 
property in question. Ex parte Cooke^ 

205 

NOTICE OF TRIAL. 

1. When the plaintiff's replication 
concludes to the country he may, by 
virtue of the R. H. T., 2 Wm. 4, c. 69, 
give notice of trial at the time of de- 
livering the replication, or at any time 
subsequently, though issue is not for- 
mally joined, and the rejoinder or 
similiter may be afterwards added. 

It is no violation of a rule nisi, 
containing a stay of proceedings, to 
countermand a notice of trial pre- 
viously given. MuOins and Another 
▼. Ford, 19 

2. It is immaterial that a notice of 
trial purports to be the continuanoe 
of a former notice which is void, if it 
be delivered in time, and clearly and 
unequivocally inform the defendant 
that the plaintiff intends to proceed to 
trial in the cause at a certain special 
time. 

It is not necessary that notice of 
trial shall have been given before a 
cause can be regularly set down for 
trial. Ginger v. Pycrofl^ 254 

OUTLAWRY. 
See Writ ov Error. 

PARTICULARS. 

See Practice. 

PLEA. 
See Practics. 

POOR-RATE. 
See Appeal. 

PRACTICE. 

See Irreoularity. 
1. If a person upon ordering goods 



upon credit vspreseots himself as re- 
skiing at a particular place to which 
the goods are sent, and be oontinues 
to allow the tradesman to suppose 
by his conduct that he still re^es 
there, and an action is afterwards 
brought for the price of those goods, 
the Court will not grant him leave to 
enter a suggestion upon the roll to 
deprive the plaintiff of his costs, upon 
the ground that he resides elsewhere 
and within the jurisdiction of a local 
Court 

The defendant ordered goods of the 
plaintiff, and said he resided at No. 4, 
Mancheiter BuHdingSi which, upon 
inquiry, the plaintiff found to be cor- 
rect, whereupon he caused the goods 
to be there delivered. The defendant 
never denied that he resided there, nor 
did he on being sued and described in 
the writ as of Manchester Building 
object to the description. Upon an 
action brought to recover the amount 
of the goods so supplied, and a verdiet 
being returned for the plaintiff, the 
defendant moved to enter a suggestion 
upon the roll to deprive the plaintiff 
of costs under the Brixton Court of 
Requests' Act, upon the ground that 
he was residing within the jurisdiction 
of such Court of Requests. Held, 
that under the circumstances, he was 
not at liberty to allege that he did not 
reside at Manchester BuUdings^ and 
was therefore not entiUed to enter the 
suggestion upon tiie roll. 

The practice at the Undersheriff's 
Court, of taking the first thing in the 
day out of their regular turn sndi 
causes as appear to be short ones or 
undefended, is a proper one; and 
where a cause whidi stood fifteen in 
the list of the day, was upon the 
plaintiff's request, and in the absence 
of the defendant, taken as an unde- 
fended cause the first thing at the 
sitting of the Court, no notice having 
been given that it would be taken as 
undefended, but there being good 
reason for believing that there was no 
substantial defence, and the defendant 
shortiy after arrived in Court and was 



PRACTICE. 



366 



prepared to defend : the Court refused 
to set aside the trial. Banks v. New^ 
ion, 1 

2. The defendant entered an ap- 
pearance to a writ of summons on the 
11th of August^ 1846, and on the 
14th of the same month he obtained 
an order that the phdntiff should 
deliver to the defendant's attorney or 
agent an account in writing of the 
particulars of the plaintiff's demand, 
for which the action was brought, and 
that in the mean time all further pro- 
ceedings in the cause shall be stayed. 
No particular having been delivered 
pursuant to this order, the defendant, 
on the 27th of February ^ 1847, ob^ 
tained an order rescinding the former 
order, and on the following day de- 
manded a declaration, which not being 
delivered, he signed judgment of non 
pros on the 4di of March. Held^ 
(upon a motion to set aside such 
judgment, on the ground that time 
did not run against &e plaintiff during 
Ae pending of the order for particu- 
lars,) that the judgment was regular. 
Johns V. SanderSf 79 

3. When a plea is so manifestly 
bad (as non assumpsit to an action on 
a bill of exchange), that it cannot 
under any circumstances be supported, 
the Court or a Judge will on applica- 
tion set it aside, and will not compel 
the plaintiff to demur. Robeson v. 
EUis, 185 

4. If an attorney has been employed 
in a suit, and the client wishes to 
change him, he must give notice to 
the other side, but if the party has 
been proceeding in person, and then 
appoints an attorney, he may give the 
other side notice of the fact by the 
very step which the attorney takes in 
the case as attorney, without any 
formal notice. Jones v. King, 192 

5. The defendant obtained an order 
requiring the plaintiff to give security 
for costs, and staying proceedings 
until such security should be given. 
Subsequently the defendant arrested 
the plaintiff on a cross demand, under 
the 1 & 2 Vict, c 110, s. 8, where- 



upon the plaintiff went to jail, and 
then took out a summons, upon which 
an order was made, ordering that the 
first order restraining proceedings 
until security for costs should be 
given, should be suspended as long 
as the plaintiff remained in actual 
custody in the cross action, and giving 
the defendant ten days' time to plead. 
Shortly after this, and before the ex- 
piration of the tune to plead, the 
defendant let the plaintiff out of 
custody, and the defendant not having 
pleaded* signed judgment for want of 
a plea. The plaintiff had not given 
security for costs. 

Held, that the judgment was irre- 
gular, for that as soon as the plaintiff 
was released from custody, the first 
order revived, and that, therefore^ 
before the defendant could have been 
required to have pleaded, security for 
costs should have been given. Todd 
V. Johnson, 203 

6. A cause was called on at the 
assizes, and the jury sworn, after 
which the Judge diseovered that the 
record was defective in not having a 
similiter added to a replication of the 
plaintiffs, and in there not being an 
award of venire. The plaintiffii prayed 
that the record should be amended by 
the Judge, but the defendants refusing 
to consent to the amendment, the 
Judge thought he had no power to 
make such amendment, and dischaxged 
the jury. 

Heldf that the Court had a discre- 
tion in granting or withholding costs 
of the day to ^e defendant, and that 
under the circumstances the defend- 
ants were not entitled to their costs. 
Sleeman and Others v. The Copper 
Miners of England, 208 

7. In an action for a breach of 
contract in not accepting certain goods, 
the defendant pleaded several special 
pleas, but the plaintiff obtained a 
verdict on all the issues with damages. 
Whereupon the defendant obtained a 
rule nisi to stay ftirther proceedings 
on the payment of the amount of the 
verdict and costs to be taxed. 
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Heldf that there was no precedent 
for the role, and therefore as it was 
opposed that it mast be discharged, 
but that the application was a reason- 
able one, and therefore the rule would 
be dischaiged without costs. Peal v. 
MagnaU, 825 

PROHIBITION. 
See County Courts. 

SECURITY FOR COSTS. 

See Practics. 

SEQUESTRATION. 

1. The Court refused to permit a 
sequestrator to indorse an amount of 
interest upon his writ of sequestrari 
facias, which issued before the opera- 
tion of the 1 & 2 Viet. c. 110, which 
by sect. 17 gives creditors interest 
upon their judgment debts, as by so 
doing subsequent sequestrators would 
be prejudiced by having satisfaction 
of their judgments postponed. 

In 1834, plaintiffs having obtained 
judgment against a beneficed clergy- 
man, issued a sequestration to the 
bishop of his diocese to sequester the 
profits of his living. In October^ 
1838, the 1 & 2 Fict. c. 110, came 
into operation, which by sect 17 gave 
judgment creditors a right to interest 
on their judgment debts from that 
time in cases of judgments entered up 
before then. In 1839, another seques- 
tration issued at the suit of other 
parties. Upon an application of the 
first sequestrators, that the bishop 
should hand over the writ of seques- 
trari facias to the plaintiffs, or their 
attorneys, that the amount of interest 
from Oetobeff 1838, might be indorsed 
thfreon, the Court reAised to make 
such an order. 

Qu. Whether, under such circum- 
stances, the plaintiffs were entitled to 
have the amount of interest levied 
without such indorsement. Watkins 
and Others v. Torpleff, 158 

2. The 55th sect of the 1 & 2 Fiet. 



c 1 10, enabling ther an^nee or as- 
signees of an insolvent beneficed 
clergyman to obtain a sequestration 
of the profits of his livinii;, applies 
equally to the provisional assignee as 
to the creditors' assignee ; and where, 
therefore, no creditors' assignee had 
been appointed, and a sequestration 
was obtained at the instance of the 
provisional assignee. Held good. 
SmUh v. WethereU, 179 

SHERIFF. 

A rule calling upon the sheriff to 
refund the excess beyond the fees to 
which he was entitled under a levy, 
and calling also upon the officer to 
shew cause why an attachment should 
not issue against him for his contempt 
in demanding and receiving sudi ex- 
cess, and pay the costs of the applica- 
tion, is good in that form, although 
the rem^y is double, and that against 
the officer is of a criminal nature. 
Blake v. Newhum, 263 

SHERIFF (TRIAL BEFORE). 

See Practicb. 

SUMMONS (WRIT OF). 
See Writ of Summons. 

SUGGESTION. 

See CotJNTT Courts. 
Practice. 

1. An action was commenced in 
December^ 1846, in a superior Court, 
for a debt recoverable under the hie 
of Wight Court of Requests* Act 
On the 28th of March^ 1847, the 
defendant was served with a copy of 
the writ, upon which he gave notice 
to the plaintiff that he resided within 
the jurisdiction of the lele of Wight 
Court of Requests. On the 10th of 
April notice of declaration was given, 
upon which the defendant paid the 
debt to the plaintiff^ who received it, 
but claimed 4^ 10«. for costs. This 
the defendant refused to pay, where- 
upon the plaintiff, on the 20th of 
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AprU, signed final judgment by de- 
fault, and, on the 1st of May, issued 
a fieri facias for 6L 17<. costs. A 
County Court was established for the 
Isk of Wight district on the 22nd of 
Mareh^ 1 847» under the provisions of 
9 & 10 Vici. c. 95. 

On the 27th of May a motion was 
made to set aside the execution, and 
to compel the plaintiff to bring in the 
plea roll, to enable the defendant to 
enter a suggestion thereon, under the 
Court of Requests' Act, to deprive 
the plaintiff of his costs. 

Held, that the 9 & 10 Vict, only 
acted as a qualified repeal of the 
Courts of Requests' Acts from the 
time of the establishment of County 
Courts in the districts in which Courts 
of Requests had previously been esta- 
blished, and, therefore, that as the 
plaintiff had commenced his action in 
the superior Court, at a time wheo 
he would not have been entitled to 
his costs by the operation of the 
Court of Requests* Act, he was not 
entitled to them now. 

Held also, that the motion to enter 
a suggestion might be made, although 
final judgment had been signed. 
Warburg v. Read^ 114 

2. The 49th section of the London 
Small Debts' Act, 10 & 11 VicU 
c 71 (the words of which are iden- 
tical with those of section 67 of the 
General County Court Act, 9 & 10 
Vici. c. 95), enacts, ** that no pri- 
vilege except as hereinafter mentioned, 
shall be allowed to any person to ex- 
empt him from the jurisdiction of the 
Court.'* There are no exceptions in 
the subsequent part of the statute. 

Heidi that the privilege of an at- 
torney to be sued in his own Court, 
as a defendant, is abolished as to the 
jurisdiction of that acL Jefferies v. 
Beart^ 296 

SUNDAY. 

See Amendment. 
Weit of Summons. 

VESTRY. 

1. A notice was afiixed by the 
vol. n c c 



churchwardens and overseers to the 
door of a parish church, on Sunday, 
the 25th of March, 1846, appointing 
a vestry meeting to be held on the 
succeeding Wednesday, to nominate 
new officers of the parish for the 
ensuing year. A vestry was held in 
pursuance of the notice, and the 
parish, after nominating the overseers, 
proceeded to elect two persons as 
surveyors of the highways. 

Held, that this appointment of sur- 
veyors was invalid under 58 Geo. 3. 
c 69, s. 1, the notice of the meeting 
not having been given ** three days at 
least" before the vestry meeting was 
held. 

Held also, that where justices in 
special session for highways appoint a 
surveyor under sect. 11 of 5 & 6 
Wm. 4, c. 50, they must appoint at 
some subsequent special session for 
highways to that at which the neglect 
or refusal of the parish to elect is 
proved to them, and that the 11th 
section is not merely directory in this 
respect. 

Third. A rate may be made and 
levied, although there is another rate 
existing at the time, which was made 
on a former day for the same purpose, 
but is not wholly collected : but con- 
currently existing rates are illegal if 
made for the same period of time. 
Reg. V. Best and Others, 90 

2. A vestry was held under the 
18th section of 5 & 6 Vict. c. 109, 
to consider whether paid constables 
should be appointed for the parish, 
and a resolution was come to nomi- 
nating certain persons as constables, 
with a salary. This resolution and 
nomination werQ confirmed by certain 
justices, under the 1 8th section of the 
same act. A motion being made for 
a certiorari to bring up this resolution, 
and the confirmation of the nomination 
by the justices at petty sessions : 

Held, that a certiorari will not lie 
to the chairman of a vestry to bring 
up the resolution of the vestry, but 
that it does lie to the justices to bring 
up the order of the justices at petty 
sessions, confirming the nomination 
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and appointment In the Matter of 
the Constables of Hipperholme cum 
Brighthouse, 98 

3. The 54 Geo. 8, c. 113, s. 3, 
which is a local act, relating to the 
parish of St. Mary, Newington^ em- 
powers the '* governors and guardians 
to call a vestry meeting of the inhabi- 
tants of the said parish on the Easter 
Tuesday in every year, at which said 
vestry meeting, all vacancies in the 
list of governors and guardians shall 
be filled up by poll or ballot, or in 
such way of election as shall be 
deemed most proper and convenient." 
At a vestry meeting held, in pur- 
suance of this section, the chairman 
filled up the vacancies by show of 
hands, and refused to grant a poll of 
the parish as to some of the rejected 
candidates, a rule for a mandamus to the 
churchwardens, overseers, guardians, 
and governors, having been obtained, 
calling on them to summon a vestry 
and fill up the vacancies. 

Heldt that as a poll of the parish 
had been demanded by some of the 
inhabitants present at the vestry, on 
behalf of some of the candidates, that 
the election by show of hands could 
not be sustained, as it was for the 
meeting, and not the chairman to 
decide on the mode of election. 

Held also, that as a poll had pro- 
perly been demanded, that the chair- 
man was bound to grant it, and 
adjourn the vestry for that purpose, 
so that all the inhabitants might have 
an opportunity of voting. 

Held also, that the writ of man- 
damus was properly directed to the 
governors and guardians, as they are 
the parties to csdl the vestry meeting, 
which is a special one under the pro- 
visions of the local act. Reg, v. The 
Churchwardens^ ^c.^ of St. Mary, 
NewingUm, 383 

WARRANT OF ATTORNEY. 

See Laches. 

1. A defendant being about to exe- 
cute a warrant of attorney, and having 



no attorney present to act on his be- 
half, desired the plaintiff's attorney, 
at whose office he was, to send for 
some attorney living in the neighbour- 
hood, to come and act for him in wit- 
nessing his execution of the instru- 
ment. The plaintiff's attorney sent 
for an attorney who was a stranger to 
the defendant, and also to the plaintiff, 
and the defendant requested bim to 
act for him and attest his execution, 
which he did, after having read over 
and explained the effect of the instru- 
ment to him. 

Heldf that this was a sufficient no- 
mination by the defendant within 
1 & 2 Vict. c. 110, 8. 9, and that it 
was the defendant's own fault if the 
attorney was* ignorant of the circum- 
stances under which the warrant of 
attorney was given. 

Semble, where collateral securities 
are not- mentioned in the defeasance 
to a warrant of attorney, pursuant to 
Reg., Michaelmas Term, 42 Geo. 3, 
the Court will not set aside the instru- 
ment as void altogether; but where 
the circumstances under which they 
were given seem to the Court to re- 
quire explanation, they will refer the 
case to the Master to ascertain what 
sum is due to the plaintiff, and let the 
warrant of attorney and judgment 
thereon stand as a security for the 
same. Joel v. Dicker, 127 

2. A warrant of attorney to confess 
judgment was attested by an attorney 
as follows : " Signed, sealed, and de- 
livered (being first duly stamped) by 
the said T. K., in the presence of 
W. K. T.f one of the attorneys of her 
Majesty's Court of Queen's Bench at 
Westminster, and attorney on behalf 
of the said T. K. expressly named by 
him, and attending at his request to 
inform him, and I did inform him of 
the nature and effect of the above 
written warrant of attorney before the 
same was executed by him, and I de- 
clare myself to be the attorney of the 
said T. K. 

" w. K. r." 

. " Witness. T. C." 
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A motion being made to set the 
warrant of attorney aside, on the 
ground that the attorney did not 
^* state that he sobscribed as such at- 
torney,", as required by 1 & 2 Fid. 
c. 110, s. 9. 

Held, sufficient ; that this attesta- 
tion was in compliance with the sta- 
tute, and that it was not necessary 
that the precise words of the statute 
should be followed, so that the requi- 
sites of it are expressed plainly. Pope 
y. Kershaw t 198 

3. A deed or other writing takes 
effect from the day of its execution, 
and not from the day of its apparent 
date, but such apparent date is primd 
fade to be regarded as the day of its 
execution. The Court will not, on the 
application of the assignees of a bank- 
rupt, to set aside a warrant of attorney, 
entertain the question of fraudulent 
preference, but will leave this matter 
to be decided by a jury. 

If the execution upon a- warrant of 
attorney is issued for too much, the 
Court will only set it aside pro ianto. 
Browne v. Burton, 220 

4. It need not appear upon the fact 
of the attestation to a warrant of at- 
torney that the defendant attends at 
the defendant's request, or that he is 
expressly named by him. The attes- 
tation to a warrant of attorney was in 
these words : — " Signed, sealed, and 
delivered by the said Henry Hall in 
my presence, and I declare myself to 
be attorney for the said Henry Hall, 
and that I subscribe my name as such 
attorney." 

Held, a good attestation within the 
1 &2 Vid. c. 110, s. 9. 

Semble, that as between the original 
parties it is no objection that there is 
no legal consideration to support it. 
Gay V. HaU, 322 

5. A Judge at Chambers has no 
power under the 13 Oeo. 3, c. 63, 
s. 44, and 1 fVm. 4, c. 22, s. 1, to 
award a writ or commission to issue 
to take the examinations of witnesses 
in the colonies, but a motion must be 
made to the Court for the purpose. 

cc 2 



Clarke v. The East India Company, 

319 
6. The Court wOl not grant an 
order to examine a witness under 
1 Wm. 4, c. 22, until after issue is 
joined in the action, although it be 
sworn that the witness is likely to die 
before the trial, and an undertaking is 
offered not to examine the witness 
until after issue joined. Clutterbuek 
V. Jones, 332 

WRIT OF ERROR. 

1. An action was commenced in an 
inferior Court, a verdict found for the 
plaintiff, and a fi. fa. issued for da- 
mages and costs. After levy, but 
before the sale, a writ of error was 
sued out, which was allowed after the 
sale but before the proceeds were 
paid over to the plaintiff by the 
officer, but which was done after the 
allowance of the writ. A motion 
being made to compel the plaintiff 
below, or the officer of the inferior 
Court, to pay the money into the 
Court of Error, to abide the result of 
the writ of error : 

Held, that the Court of Error has 
no power to make such order, its 
jurisdiction being merely over the 
record. Spencer v. Hagiadur, 123 

2. A writ of error was brought on 
a judgment of an inferior Court, on 
the ground that one count did not 
shew jurisdiction in the inferior Court. 
The writ was directed to the Judge as 
" Recorder," instead of " Judge" of 
the Court. The Recorder was in fact 
the Judge of the Court. A motion 
being made to quash the writ of error, 
on the ground that it was improperly 
directed, and also to confine the ver- 
dict to one count, and amend that by 
shewing that the cause of action 
therein mentioned arose within the 
jurisdiction of the inferior Court : 

Held, that the Court had no power 
to confine the verdict to one count, or 
amend the count by shewing that the 
cause of action arose within the juris- 
diction. 

Held also, that the writ of error 
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was improperly directed to the Re- 
corder instead of the Judge of the 
Court, but that this Court would give 
the plaintiff in error leave to amend. 
Spencer v. jigiaduT, 125 

3. It is no objection to a writ of 
error coram Tiobit to reverse an out- 
lawry, Chat the plaintiff in error has 
not entered an appearance in the ori- 
ginal action, that being only necessary 
where ihe reversal is upon motion ; 
nor is it necessary that the attorney 
suing out the writ should make an 
affidavit that be is instructed by the 
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behalf, Cornuiall v. Ives, 

4. Thcdefendants having been con- 
victed of an assault at the Spring 
Assiies, 1847, sued out and filed a 
writ of error, whereupon they were 
admitted to bail under the provisiona 
of the 8 & !) Vict. c. 68. the 5th sec- 
tion of which enacts, "That if the 
Court in which any such writ of error 
shall he pending, shall upon motion 
in that behalf decide that the do- 
fendant or defendants by whom it 
shall be brought, has or have wilfully 
delayed or neglected to prosecute the 
same with effect, it shall be la^vful for 
such Court to order the writ of error 
to be quashed," &c. No further pro- 
ceedings having been taken by the 
defendants, a motion was made to 
this Term to quash the writ upon an 
afHdavit, which stated that since the 
filing of the said writ, " no process or 
other proceeding has been had or 
taken by or on behalf of the said 
defendants to prosecute the same." 
Held, that the ofiidavit was sufiicieot, 
and that it was not necessary to rule 
the defendants to assign erytri. Reg. 
V. Broome and j^notlier, 259 

WRIT OF SUMMONS. 

1 , The defendant was described tn 
the writ of summons as " Edward 
Toulmin, of Cl.ipham, in the county 
of Surrey." Upon an objection token, 



that the deMriplion of ' 
was too general, u it wu a la^ 
place, coQsistdng of tntmy street* : 
Held (it not appearing by the defend* 
ant's affidavit that Claphaip wai a 
place conaiitiag of several streets), 
that the description was snffident. 
Buadiick t. rmJfNm, 89 

2. Although a defect in proecM be 
so obvious that it cannot be qon- 
tioned, and a Jndge at Chsraben 
would have no difficulty in dealing 
with it, the party seeking to set inch 
process aside has a right tn came in 
Term time to this Coort for the pur- 
pose, and the rule adopted in the 
Common Plea* of making the rale 
absolute, without cost* in *neb ca s e* , 
is not recognised by tbit Court. Loma» 
1. Price, 193 

3. Where it appeared that th« 
proper number of calls were made at 
a lunatic asylitm in which the defend- 
ant, a lunatic, was confined, with a 
vieir to serve him ;with the copy of a 
writ of summons, and the keeper 
informed the deponent that it was not 
consistent with the rules of the asylum 
to allow the lunatic to be seen, and 
the deponent explained to the keeper 
the purport of his visit, and on the 
last occasion of his calls left a copy of 
the writ with him. The Court granted 
a rule absolute for a writ of distringas 
to compel appearance, but directed the 
writ to bo served on the defendant's 
wife, and at his last place of residence, 
as well as at the asylum. MiUier and 
AnUher v. Fo^lktM, S&3 

4. A writ of summons tested on a 
SunAn is a nulli^, bnt a copy tested 
on B Sunday, and service thereof, (the 
writ being conectly tested), are inerely 
irr^ular, and the irr^nlarity will be 
waived t^ laches. CorroU v. FeuUa, 

sea 

5. What not a suffident sarvjee to 
entitle the plaintiff to enter an appear- 
ance for the defendant, mm. tiat. 
Chrutmat v. Sicke, 299 



London { Priolcd tij Ri 



« * 



M 



